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Priest Rapids Irrigation District 781 
(Testimony of Barry Dibble.) 


Direct Examination 
(Continued) 


Q. Mr. Dibble, when were you first consulted 
about this particular case, if you reeall? 

A. Some time last fall. 

@. And have you seen the Priest Rapids power 


plant? A. Yes. 
@. And the Canal? A. Mes: 
@. Have you seen the pumping station? 
A. Yes. 
Q. Have you made a detailed examination of the 


irrigation system ? 

A. No, not very much in detail. 

Q@. Have you been in court and heard all the 
evidence in connection with the imventories that 
were made of the properties? A. Yes. 

Q. In that connection, Mr. Dibble, have you 
prepared, or have you examined, the properties to 
give vour opinion as to the per cent condition of 


them? [779] A. I have. 
. In some eases were pr ‘ties missing the 
Q. In so uses were properties missing that 
were included on the inventories ? A. Yes. 


Q. As to those properties vou haven't been able 
to fix a per cent condition, have you? 

A. No, but they were in general relatively 
minor. 

Q. Could you just briefly give a description of 
the power canal and power plant and transmission 
line, and tell us what you arrived at as the per cent 
eondition and the reproduction eost new, and the 
cost new less depreciation ? 
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A. The power canal takes out of the Columbia 
River about two miles above the power plant, and 
consists of a channel which to some extent was a 
natural channel, but has been improved. It now 
carries the flow of water which is required for the 
power plant. The power plant—do you wish to go 
through the entire property in that way? 

Q. Yes, please. 

A. The power plant or generating stations con- 
tains two generating units with a large number of 
auxiliary items of equipment, including exciters 
and transformers, coil cireuit breakers, switch 
board, and similar equipment which is needed for 
operation. From the power plant to the pumping 
station there is a transmission line, wood pole con- 
struction, of 66,000 volts, about 16 miles. 14.4 [780] 
miles, or 90 per cent, 1s used jointly to carry power 
that is sold and power that is used at the pumping 
station at Coyote Rapids. The pumping station con- 
tains four, or did contain four, pumps—— 

Q. Before we leave the power plant property, 
Mr. Dibble, could you give us the quantities and the 
reproduction cost new, the per cent condition, and 
depreciated values as you have estimated them ? 

A. The power canal has been inventoried by 
Mr. Hall, and I have used his inventory of the ex- 
cavation as the basis for my estimate. He estimated 
that there were 222,000 cubic yards of excavation. 
From a general examination of the canal I have 
estimated that one-third of that excavation was in 
rock, and two-thirds in gravel. The estimated cost, 
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unit cost, which I put on that work is $1.00 a yard 
for the rock, 30 cents for the gracel, making a com- 
bined cost of $118,400.00. In connection with the 
power canal 

Mr. Ramsey: Just a moment, if you please. | 
didn’t get the amount there. 

A. $118,400.00. 

Mr. Ramsey: $118,400.00. All right. 

A. In connection with the diversion of water 


Into the canal there is a emb dam that erosses one 
of the channels of the Columbia River. There is 
also a spillway structure. [781] The inventory does 
not contain any estimate of the quantities that are 
involved, and I felt it best to omit those in making 
up my estimate, so that my estimate is definitely 
short the amount of cost involved in those items. 
To the estimate of excavation I have added 15 per 
eent for the item of general expense, including such 
items as management, engineering, supervision, 
legal, clerical, travel expense, and items of that 
nature. This amounts to $17,800.00, making a total 
of $136,200.00 for the power canal. As to condition, 
I estimate that at 100 per cent. There is no depre- 
ciation. 

As to the generating station, I have taken the 
rated capacity of this station, 2100 kilowatts, and 
have analyzed the cost of stations of more or less 
similarity to this one in head and m eapacity, and 
have availed myself of other data relating to that 
sort of thing, and have arrived at a reproduction 
cost for the generating station of $514,500.00 as a 
reasonable estimate for this purpose. 
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(Testimony of Barry Dibble.) 

Q. Does that include the property on which it 
is located, and the equipment in the plant, and the 
structure itself? 

A. I haven’t made any allowance for the prop- 
erty on which it is situated. It does include, how- 
ever, the power plant building, the equipment, the 
operators’ camp, the overhead charges, all the items 
that would be a direct charge against the plant 
itself. I have estimated the over-all [782] condition 
of the plant at 60 per cent. In this connection I 
probably should say that it also includes, my esti- 
mate also includes the substation, the transformers 
and coil cireuit breakers, and that sort of thing, 
which are included in the building and in the plant 
as it now stands. 

Q. In that connection, Mr. Dibble, when you 
made the examination, did you have available the 
copy of Mr. Tinling’s inventory ? A. I dad. 

@. And did you check the property there 
against his inventory ? 

A. Yes, I spot-checked it on major items of 
equipment, so far as it was possible to do it, and 
examined the property to assure myself in general 
that it was correct, that the inventory was correct. 

@. And what did you find as to whether it was? 

A. Well, I found a few things that needed cor- 
rection. They have been now corrected in Mr. Tin- 
ling’s statement. What I had was a preliminary 
statement. After my examination Mr. Tinling went 
there and checked it up himself, and corrected his 
inventory. 
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Q. And the inventory as filed here, exhibit 9, 
is the corrected inventory, is that right? 

KK, Yes. 

Q. Now, you were testifving concerning the per 
eent condition. [783] 

A. I have estimated the over-all per cent con- 
dition at 60 per cent, and the reproduction cost less 
depreciation at $308,700.00. 

Q. Would you give us that again, please? 

A. $308,700.00. The transmission line 

Q. Pardon me, does that inelude the transmis- 
sion line? 


A. That does not inelude the transmission line. 

Q. Then your figure of $308,700.00 is, then, the 
reproduction cost less depreciation, is that correct ? 

A. Yes, and that figure does inchide the sub- 
station, but not the transmission line. 

Q. Could vou give us the transmission line now ? 

A. The transmission line as far as Coyote Jine- 
tion I have estimated at $5600.00 a mile. I have 
made somewhat detailed estimate of that, and 14.4 
miles amounts to $80,600.00. I have estimated the 
over-all per cent condition on that line at 40 per 
cent, making the reproduction cost less depreciation 
$32,200.00. The total of those items, then, is $731,- 
300.00 as a reproduction cost new, and $477,100.00 
as the reproduction cost less depreciation. ‘Phat 
makes the weighted average per cent condition 65, 
approximately. 

Q. Now, may we go back to the power plant for 
just a minute? Flave you had any experience with 


786 United States of America vs. 


(Testimony of Barry Dibble.) 
Allis Chalmers generators similar to the number 1 
unit? [784] A. Yes. 

Q. Where? Did they have them at the Mina- 
doka project? 

A. The turbines there were Allis Chalmers, not 
the generators; those were Westinghouse genera- 
tors. The transformers there, however, were Allis 
Chalmers, a different type than these at Priest 
Rapids, but much of the equipment at Priest 
Rapids, there was a considerable similarity to that 
at the Minadoka power plant. The Minadoka power 
plant, by the way, was built about the same time as 
the Priest Rapids plant. 

Q. It was built about the same time as the Priest 
Rapids plant? 

A. Yes, it was begun in 1908 and completed, and 
the installation of all the units, was completed about 
1911, 

Q. Is it still producing electricity ? 

A. Qh, yes. It is in very, very good condition. 

Q. How long has it been sinee you have seen it? 

Mr. Ramsey: Now, if the Court please—— 

Mr. Powell: J’ll withdraw it. 

The Court: All right. 


Direct Examination 
(Continued) 


Q. You say the Allis Chalmers turbine was used 
in the Minadoka plant? A. Yes. 

Q. In your estimate of the reproduction cost 
of the turbines [785] would you mind explaining 
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what kind of turbines are used now, how the ones 
in the Priest Rapids plant differ from those used 
now, and how you arrived at the reproduction cost 
new? 

A. Well, since the Priest Rapids plant was built 
a new type of turbine has been developed, and that 
is the propeller type, for low head use, similar to 
what is now in the number 2 unit. ‘he three Fran- 
eis type runners on one shaft sueh as is used to 
operate the number 1 unit was designed and was 
very good for the purpose of operating at rela- 
tively high speed at low heads in a small unit such 
as the number 1 umt at Priest Rapids, but styles 
have changed, and that tvpe of installation would 
not be used any more, so I did not attempt to esti- 
mate on that basis, but estimated on the plant that 
would funcion equivalently to the one that is at 
Priest Rapids. It would be very expensive, un- 
reasonably expensive, to duplicate a unit hke that. 

Q. With three runners? 

A. Now at. Priest Rapids. 

®. With three? 

A. Yes. The propeller type installation, which 
would be a modern installation, would be less costly, 
and | thought it was more reasonable to estimate 
on that kind of a basis, and these plants that I have 
compared this plant to are in [786] eeneral that 
type of plant. There is one which IT have used in 
my comparison that was built on the Boise River 
in Idaho about 1911, that uses the Francis wheels, 
and I have that in my study. 
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Q. Are the Francis type turbines used in modern 
plants ? 

A. Oh, yes, they’re used very extensively in 
plants with somewhat higher heads than this at 
Priest Rapids. 

Q. They are single runner units, are they? 

A. Usually single runner—altogether single run- 
ner units nowadays. That is the type of unit that 
is used at Grand Coulee, Boulder Canyon, and 
plants that exceed 60 or 70 feet in head usually 
use the Francis type. 

Q. Now, Mr. Dibble, did you also examine the 
Priest Rapids Irrigation District pumping station 
at Coyote Rapids? A. Yes. 

@. At the time you were there what was the 
condition of the transmission line between Coyote 
Junction and the pumping plant? 

A. It had been removed. 

Q. It had been removed? A. Yes. 

Q. Would you mind detailing, please, your gen- 
eral description of the pumping station and equip- 
ment, and give the same figures for the pumping 
station that you have given for the power plant? 

A. The pumping station consists of four, or it 
consisted of four main units. One of them had been 
removed. There were two units which were origi- 
nally installed that were Allis Chalmers units. The 
third large unit had been installed between them, 
and then there was a small fourth unit which was 
used for pumping early in the season and sometimes 
for supplementing the larger units later in the 
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season. That smaller unit had been taken out. TI 
did not see that. The motors are directly connected 
to the pumps, and pump water from the Columbia 
River into the canal. 

The two original pumps are connected m tandem 
and are used in tandem at times when the pumping 
lift is so ereat that one of the pumps will not raise 
the water from the river to the canal. At other 
times a single pump is used, and comes through the 
eirenit. When the river is high enough so that the 
pump can pump the water without the boosting 
effect of the second one, it does so. There is a sub- 
station also in connection with the pumping plant, 
transformers similar in type but smaller than those 
at the generating station. That is in a house, not 
a very permanent building, but it seems to be tight 
still. The pumping station itself is 2a concrete 
building. 

T understand that in 19-43 there was a wood stave 
pipe from the pumping plant to the canal. That’s 
now heen removed, and conerete pipes have heen 
put there in [788] place of it. T also saw the staves 
and bands that were piled up there, and had been, 
I understood that they had been purchased and 
were owned for use by the Irrigation District in 
replacing the wood stave pipe, but that smee the 
United States took over the plant that they were 
not used. 

Q. What about the intake pipes in the pumping 
station ? 

A. The intake pipes are of stee]—— 
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@. Could you speak a little louder, please? 

A. The intake pipes are steel, and it is necessary 
to start the pumps to create a vacuum in the pump, 
pull the water up by suction, flood the pump shell 
and the runners in the pumps, and for that purpose 
a priming pump had been used. I have a recollec- 
tion of having seen the priming pump. Some of 
the other witnesses testified it was removed. I may 
be wrong. 

Q. Was there evidence of any change of design 
of the pumping station intake? 

A. Yes, the installation of the third pump in- 
volved a change in the design. The third pump, 
which is now called number 2 pump, was placed 
between the two original pumps. 

Q. Did you make any survey of the main canal 
to determine quantities, Mr. Dibble? 

A. No, I did not. I saw the main canal at sev- 
eral points, at the intake and farther down the 
eanal, and followed it [789] for quite a distance 
through the brush. 

Q@. And did you have, at the time you made your 
investigation, a preliminary inventory of the prop- 
erty? A. I did. 

Q. And the equipment in the pumping station? 

A. Yes. 

Q. And did you then check it with the property 
there? A. I did. 

@. What did you find with reference to ixs 
accuracy ? 
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A. Well, as to the power plant I found seme 
items that did not cheek, and those were called to 
Mr. Tinling’s attention, and he revised his inven- 
tory after he looked the plant over again. In gen- 
eral, however, the inventory checked all right. 

Q. And the inventory as shown in exhibit 9 is 
the corrected inventory, Mr. Dibble? w «YS. 

Q. This is the one of which I believe you have 
a photostatic copy ? 

A Yes, I’ve used it and @xamined the copy Ba* 
ticularly in detail. 

Q. Now, can you give us, if you will, please, 
Mr. Dibble, vour estimate of the reproduction cost 
new, per eent condition, and reproduction cost new 
less depreciation of the properties that you have 
described in connection [790] with the irrigation 
properties ? 

A. While the transmission line had been re- 
moved, it had evidently heen there. Some of the 
poles were lying on the gronnd, and it shows on 
the map, and has been testified to. I used as the 
distance from Coyote Junction to the pumping 
plant 1.6 miles, which cheeks with the map, and at 
$5600.00 a mile, the reproduction cost of this line 
amounts to $9,000.00. The condition has been taken 
the same as the average condition of the other piece 
of Ime as of October 1, 1943, making the reproduc- 
tion cost less depreciation $3600.00. he Coyote 
Pumping Plant, [ have estimated that in a manner 
similar to that used in estimating the power plant. 
The reproduction cost of that 1s estimated at $161,- 
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000.00. The condition, including what might be 
called obsolescence, has been estimated at 35 per 
cent, making the reproduction cost less depreciation 
$56,300.00. The main irrigation canal has been 
estimated on the basis of the inventories made by 
Mr. Hall, and included in his exhibit. I don’t recall 
the number of that. 

Oxo tlk 

A. Exhibit number 11, and I have used his in- 
ventory in connection with my estimate. He shows 
excavation common, that is, earth, 266,000 cubic 
yards, and I have estimated 25 cents a yard for that 
work, making an item of $66,500.00. [791] On loose 
rock and gravel excavation, he sets wp an item of 
74,000 cubic yards, and I have estimated that a 25 
cents also. 

Q. At 25 cents? 

A. Yes, making that item $18,500.00. I have not 
included any allowance for lining, because of the 
condition of the lining, which is practically all de- 
preciated out. Mr. Hall included an item for flumes, 
but did not give any inventory, and because of lack 
of information I decided I would prefer to omit 
that item. In concrete used in transitions and so 
forth Mr. Hall estimates 200 cubie yards. I’ve put 
the cost at $30.00 a yard, making that item $6,009.09. 
Mr. Hall also includes an item for spillway gates 
and checks. I have omitted that because I didn’t 
have any opportunity to see those items, and there 
is no inventory included. Those items that I have 
included amount to $91,000.00. To them I have 
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added an item for general expense again, including 
management and engineering supervision, legal, 
clerical, transportation and similar items, 15 per 
cent, amounts to $13,600.00, making a total of $104,- 
600.00. The concrete item in that estimate of 
#6,000.00 I have depreciated 50 per cent, which 
would make the direct depreciation $3,000.00, and 
to that I have added its share of the overhead item, 
amounting to $450.00, so that I have deducted, in 
figuring [792] the reproduction, $3,450.00, making 
the reproduction cost less depreciation, $101,100.00. 
The lateral system, not having been able to see that, 
and not having any detail on it, I have omitted it 
also. 

The Court: We will recess now until 1:30. 


(Whereupon, the Court took a recess in this 
eause until 1:30 o’clock p.m.) 


Yakima, Washington, February 17, 1947 
1:30 o’Clock P.M. 


(All parties present as before, and the trial 
was resumed. ) 


Direct Examination 
(Continued ) 
By Mr. Powell: 

Q. I believe when you stopped, Mr. Dibble. vou 
had given us the reproduction cost new less depre- 
ciation of the canal, the irrigation canal, had you 
not? A Les. 
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Q. What was the total amount that you had for 
the portion of the transmission line from Coyote 
Junction to the pumping plant, the pumping plant 
and structures, and the irrigation canals, the depre- 
ciated cost, the depreciated value, as of April 1, 
1943? 

A. The total reproduction cost of those items is 
$274,600.00, reproduction cost less depreciation is 
$161,000.00, which, [793] figuring back, gives a 
weighted average per cent of condition as 59 per 
cent. 

@. Now, is that as of any special date? 

A. That is of April 1, 1948. 

@. Pardon? A. April 1, 1943. 

@. The figures that you have given us for the 
power plant, as of what date are they? 

A. October 1, 1943. 

Q. What, Mr. Dibble, is the rated capacity of 
the power plant? A. 2100 kilowatts. 

My. Ramsey: I didn’t get that. 

2100 kilowatts. 

That is the rated capacity of the plant, sir? 
Wes 

What does that mean? 

Well, that is the rating of the machine by 


PoP oP 


the manufacturers. It’s somewhat of a nominal 
value, because it doesn’t necessarily represent the 
limit of load which the units can earry, and do 
carry, but it’s a convenient figure to use in compal- 
ing different plants. 

Q. Now, did you examine the power canal when 
you were there? A. Yes. 
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Q. By the way, what date did you see the canal? 

A. It was January 28th. [794] 

Q. Can vou state from vour observations and 
from the reading on the gauges whether the canal 
was nearing low stage at that time, of the water 


in the river? ma Yes 
Q. Was it? 


A. It was rather low; quite low. 

Q. And have you obtained any information con- 
cerning the condition of the canal in 743, Mr. 
Dibble? 

A. Yes, I’ve examined the profiles and sections 
of the canal that I was able to get, and supplemented 
them with what I was able to see on my visit to 
the canal. 

Q. Now, have you made a study of the method 
of dividing the power plant property values between 
power and irrigation ? A. Yes. 

Q. On what basis did you do that? 

A. On the basis of the pro-ration of the kilo- 
watt hours used for irrigation, or required for i11- 
gation, and those that are available for sale. 

Q@. In what pereentage did you make that 
division ? 

Mr. Ramsev: That is objected to, if the Court 
please, for the reason that this witness's testimony 
as to any experience he’s had on allocation hetween 
Irrigation and power has been on the hasis of the 


allocation of cost, not allocation of valne. 
The Court: I'll overrule the objection. £7054 
Mr. Ramsey: Tixception, if the Court please. 


The Court: Exception allowed. 
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A. The allocation is 16.7 per cent to irrigation, 
and 83.3 per cent to commercial power. 

@. Mr. Dibble, you made some tabulations, did 
you, as to the amount of power produced at the 
power plant, and its relationship to the flow in the 
river? A. Yes. 

Q. Where did you get the information to make 
the tabulations? 

A. From the log sheets that were identified here 
on the first day of the trial. 

Q. And specifically referring to the sheets, do 
you have reference to the yellow sheets concerning 
1942? 

A. The yellow sheets concerning 1942, and the 
tabulation in the bound book for 1945. 

Q. Did you also have available to you the ex- 
hibit number 10, the river gauge readings at Trini- 
dad? A. Yes. 

Mr. Powell: I would lke to have an identifica- 
tion marked, your Honor. 


(Whereupon, schedule showing output of 
Priest Rapids Generating Plant was marked 
Defendant’s Exhibit No. 16 for identification. ) 


Q. Mr. Dibble, I hand you defendant’s identifi- 
eation 16, and will ask you if you know what it is. 
A. It is a schedule showing the output of Priest 
Rapids generating station, and the flow of the Co- 
lumbia River at Trinidad. It applies to the year 
1942. I notice the words ‘‘monthlv averages’’ have 
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been inserted there. These are not monthly aver- 
ages, except as to the flow of the river. 

Q. They are the total? 

A. The total columns, showing the output at 
Priest Rapids, are totals for the months and total 
for the year. 

Mr. Powell: We offer the identification in evi- 
dence. 

Mr. Ramsey: Objected to, if the Court please, 
upon the same grounds as objections to similar com- 
pilations; specifically, upon the ground that this 
covers only the year 1942, whereas there have been 
brought in court and made available for the tabula- 
tions of these witnesses 1937 through 1942, and if 
there is to be a tabulation of the data brought into 
court, then it should be a tabulation for the entire 
period, and not of a selected year by the defendants. 

The Court: The witness prepared this? I am 
not sure that the record shows it was prepared by 
him or under his direction. 

Mr. Powell: Who prepared this identification 
16? A. I prepared it. [797] 

The Court: The objection will be overruled, and 
the government allowed an exception. The exhibit 
will be admitted in evidence. 


(Whereupon, Defendant’s Exhibit No. 16 for 
identification was admitted in evidence.) 

(Whereupon, schedule showing gauge read- 
ings was marked Defendant’s Exhibit No. 17 
for identification. ) 


798 United States of America vs. 
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Direct Examination 
(Continued ) 


Q. I hand you defendant’s identification 17, Mr. 
Dibble, and will ask you if you know what it 1s? 

A. This is the output of Priest Rapids generat- 
ing station, the gauge readings and the head and 
the Columbia River flow. The columns, except for 
the Columbia River flow, are at Priest Rapids. The 
Columbia River flow is at Trinidad. This sheet also 
uses the words ‘‘monthly averages’’ and the term 
‘‘monthlv averages’’ for 1945 is correct in this case, 
except for the column headed ‘‘net output.’’ The 
net output of kilowatt hours is the totals for each 
month and the total for the year. 

@. Who prepared the exhibit, Mr. Dibble? 

A. I prepared this exhibit. 

Q. And from where did you get the informa- 
tion ? 

A. The information in this case came from the 
bound volume in which the records of the power 
plant have been kept. [798] 

@. The book identified by Mr. Yeager? 

A. Yes, and from the United States Geological 
Survey reports on water flow. 

@. Are there gauge readings on the tabulation? 

A. The gauge readings, I have not used the 
gauge readings that are on the tabulations of the 
Geological Survey. The gauge readings that show 
here are the gauge readings at the Priest Rapids 
power plant. 
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Q. How many different gauge readings? 

A. The eanal gauge and the tail race gauge are 
shown here. 

Q. And can vou state whether or not these 
ficures represent the first complete calendar year 
when the records were available here, according to 
the testimony, Mr. Dibble? 

A. Yes, 1945 is the first vear in which the ganges 
have been reported in this log for one entire year. 

Mr. Powell: We offer defendant’s identifica- 
tion 17 in evidenee. 

Mr. Ramsey: Objected to upon the same grounds 
as the objection to exhibit number 16, and upon the 
further ground that the bound volume referred to 
by the witness from which the compilation is made 
eontains the records also for the years 1943 and 
1944, and presumably for 746, and that this is sim- 
ply a selected vear picked by the defendants to 
show the record; for the further reason that the 
total is for a period two years after the plant £799] 
was taken over by the government. 

The Court: The objection will be sustained on 
the last ground, that the period referred to here 
is subsequent to the taking. I have in mind par- 
ticnlarly the output of the plant under different 
operation and different circumstances, and subse- 
quent to the taking. 

Mr. Powell: lL might state, if your Honor please, 
that the purpose is primarily to show the relation- 
ship between the gauge readings, the volume in the 
river, and the output. We have prepared other ex- 
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hibits based upon this same identification. How- 
ever, I appreciate what counsel says, but we don’t 
have the gauge readings for 1942 or up until the 
plant was taken over in 1943. There were none 
available, and we have selected the closest year. 

The Court: Well, I think that I would be in- 
clined to admit the gauge readings in the river 
there for this year, which is the first year, as I 
understand it, for which they are available, but I 
don’t think it would be proper over the objection 
of government counsel to put in the output of the 
plant during 1945. I hardly see how it would be 
possible to put it in and not have it in for all pur- 
poses as far as the jury 1s concerned. 

Mr. Powell: Then may we ask leave to remove 
that first column, and then if the Court desires, 
redraw the [800] exhibit with the first column 
omitted ? 

The Court: Yes, you might present the exhibit 
with the first column out of it. 


Direct Examination 
(Continued ) 


Q. Mr. Dibble, have you prepared a block graph 
showing the relationship between the power output 
in 1942, as shown on the tabulations, and the out- 
put of the power plant as shown by the exhibits 
in evidence, particularly exhibit 16? A. Yes. 

@. Would you get it, please? 

Mr. Powell: This may be a little out of order, | 
if your Honor please, because 17 has not been ad-— 
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mitted and re-introduced, and this will contain 
some figures as to the exhibit which is to be 
amended. 
(Whereupon, Graph was marked Defend- 
ant’s Exhibit No. 18 for identifieation.) 


The Court: JI assume, however, that the witness 
had the information independent from this exhibit; 
he got it from other original sources, didn’t he? 

Mr. Powell: It contains information taken from 
the two exhibits he has identified and tabulated. 

The Court: But what I mean is that all the data 
in 17 was procured by the witness from a source 
other than 17. [801] 


Direct Examination 
(Continued ) 


Q. You have taken the information from where 
to eompile it? 

A. It’s all come direetly from the sheets that 
have been identified by Mr. Yeager. 

Q. Ihand you defendant’s identification 18, Mr. 
Dibble, and will ask vou what it is? 

A. it shows the tiver flow and output as 
monthly averages at the Priest Rapids genera‘- 
ine’ station. 

Q. And for what time? 

A. For the years 1942 and 1945. 

Q. You have the output in a separate place, do 
you, Mr. Dibble? A. Yes. 

Q. That is, for 1945? A. Yes. 
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Q. And that can be removed from the graph, 
ean it? ri LS. 

Q. That will leave what in reference to 1945? 

A. ‘That will leave the river flow, the gauges, 
and the head at the power plant. 

Q@. For 1945? 

A. For 1945. For 1942 it will leave the river 
flow and the output in kilowatt hours. 

Mr. Powell: We offer identification 18, if your 
Honor please, and request leave to remove the por- 
tion of [802] it which refers to the output of the 
plant in 1945. I might state, if vour Honor please, 
this is primarily for the purpose of illustration, 
and not to establish the facts, I mean the different 
output, or the river gauges, they being on the tabu- 
lation. 

Mr. Ramsey: Which portion does counsel pro- 
pose to remove? 

My. Powell: We offer the identification. 

Mr. Ramsey: Objected to on the same general 
grounds that counsel is presenting a single year out 
of data which is available for many years. 

The Court: The obiection will be overruled and 
the identification admitted with the nnderstanding 
that the showing of the power output in 1945 of the 
power plant will be deleted, if you will show the 
clerk how that will be done. Can you just paste 
something over there? 

Mr. Powell: I think it will show through, your 
Honor. J think it can just be cut along the line. 


(Whereupon, Defendant’s Exhibit No. 18 
for identification was admitted in evidence. ) 
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Direet Examination 
(Continued) 


Q. Mr. Dibble, will you come down, ‘please, to 
the board, and point out to the Jury and explain 
what the exhibit number 18 is? [803] 

A. The exhibit 18 is intended to illustrate how 
the river flow affects the gauges and the power 
output of the power plant at Priest Rapids. In the 
upper left hand corner of the exlibit is shown the 
average monthly flow in second feet of the Columbia 
River at Trinidad for each month of the vear. 
Usually, in fact practically always, the flow of the 
Columbia River is quite low in the winter months, 
and is shown here as practically uniform during 
the months of January, February, and March. Then 
in April the Columbia River begins to rise, and 
goes up step by step until the flood occurs in June. 
June is usually the month of maximum flow, Then 
the river drops off somewhat in July, more im 
August, drops back until September, October, No- 
vember and December are low with some variation. 

The power production at Priest Rapids power 
plant is shown in the lower left hand corner for 
the same vear, 1942. It varies somewhat and con- 
siderably with the river. In the month of January 
the production was more than it was in February 
and Mareh, and this is net output in kilowatt hours, 
and is somewhat affected by the fact that February 
is a Short month and it has three days less than 
January does, and therefore normally is a_ little 
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lower on a graph of this kind. Then as the river 
rose the production was increased until in June 
the river got [804] so high that water backed up 
1 the tail race, as shown in the next set of graphs, 
aud the production actually dropped off in spite of 
the fact there was maximum water supply. In 
July and August it comes back up again. In the 
winter months of the year it drops off. 

This other vertical line of graphs on the right 
hand side of the sheet shows for the year 1945. 
Now, the same effect occurs; in this case, the first 
four months of the year were very low, also the 
last three months. In between, the river rose to 
the peak in June, dropped off in July and down in 
August, down to the low stages. In 1945 gauge 
readings were available, and this portion of the 
graph, the second set of curves from the top of the 
sheet, shows the tail race and canal gauge readings. 
This upper one is for the power canal leading to 
the power house from the Columbia River. As the 
river dragged along here in the first four months 
of 1945 the gauge reading in the canal was about 
uniform, and as the river rose the gauge readings 
increased until peak in June, and dropped off in the 
later months of the year, and the same way the 
tail race goes, but the tail race rise was propor- 
tionatelv much greater in June than was the canal 
gauge reading. As a result, the net head at the 
power plant was obtained by subtracting the canal 
gauge from the tail race gauge. [805] 
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Now, in the third chart on the right hand side 
of the sheet is shown the result of that subtraction. 
This third chart gives the net head at the power 
plant as averaged for each month. For eleven 
months it did not vary very much, but in June, 
when the river got very high, the head available 
for power production dropped off, and that affects 
the possible power output, because when the head 
gets low the turbines can’t pass enough water to 
generate the power of which they are capable at 
other times, and the effect is shown here in June 
on elo. 

Mr. Powell: The clerk has removed the portion 
of identification 17, vour Honor, and we would 
again reoffer it. The production of power in 1945 
has been removed from the exhibit. : 

Mi. Ramsey: The same objection. 

The Court: The identification will be admitted, 
and the government allowed an exception.’ 


(Whereupon, Defendant's Exhibit No. 17 for 
identification was adnutted in evidence.) 


Diteet Examination 
(Continued) 


Q. Do you have prepared another graph, Mr. 
Dibble, showing the relationship between river flow 
and power production ? A. Yes. 

Q. That, however, has 1945 figures on it, hasn’t 
it? [806] 

A. Well, it has some points that come off the 
1945 tabulation. 
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Q. Does it show anything lke the total output 
of the plant? 

A. Well, they come from that column, yes. 

Q. Where have you received the information 
from which you prepared this graph? 

A. It is likewise from these log sheets and the 
log book, and from these exhibits, 


(Whereupon, graph showing relationship be- 
tween river flow and plant capacity was marked 
Defendant’s Exhibit No. 19 for identification.) 


Direct Examination 
(Continued ) 


Q. I hand you defendant’s identification 19, and 
will ask you what it is, Mr. Dibble. 

A. That is a graph showing the relationship be- 
tween river flow and plant capacity of the Priest 
Rapids generating Station. 

Q. There are various points indicated on the 
graph; what are they? 

A. They’re the average months as shown in 
exhibits 11 and 12, is it, or 10 and 11—— 

Q. No, the ones just identified, 16 and 17. 

A, 16 and 17, and some additional daily points 
in which the capacity of the power plant in kilo- 
watts is related to the flow of the Columbia River 
at Trinidad. [807] 

Q. The 1945 points on the graph, however, are 
taken from the column eliminated on exhibit 1%, 
is it not? 
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A. That is one of the columns used in selecting 
these points. 

Mr. Powell: We offer the identification, if your 
Honor please. I realize that it does contain some 
information that we have taken from Exhibit 17. 

Mr. Ramsey: Objected to upon all the grounds 
interposed as to exhibits 16, 17, and 18, and the 
further reason that there is no way in the world 
the points for the year 1945 can be climinated from 
this exhibit. 

Mr. Powell: Can they, Mr. Dibble? 

A. Except by pasting something over them, you 
might. 

Mr. Ramsey: Well, I submit the exhibit to the 
Court as to the impossibility of so doing. 

The Court: I hardly see how we could admit 
an exhibit that is based in part on one that’s been 
excluded already, a portion of it has been excluded. 
I'll sustain the objection. I might say, however, if 
it is your purpose to show a relationship between 
the flow of the river and the power output, I have 
no objection to showing that as of any date within 
a reasonable time prior to the taking here, by some 
other means or some other testimony. 

@. Referring again to identification 19, Mr. 
Dibble, are the [808] points on here supported by 
data taken from the exhibits? A Ve 

Q. With the exception of the 1945 data, which 
has been excluded from exhibit 17. is that correct ? 

A. Exhibit 16 is used also by this graph. 

Q. Exhibit 16 is the power output and river 
flow in 1942, is it not? A. Yes. 
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Q. And 17 shows the gauge readings, is that 
correct ? A. Yes. 

Q. The power output in that year has been re- 
moved from the exhibit? 

A. From exhibit 17. 

@. Yes. Is the data on identification 19 indi- 
cating 1945 taken in toto from exhibit 17? 

A. No, the figures on exhibit 17 originate in 
these other documents, particularly that log book 
and the Geological Survey report. 

Q. Then have you any points on the identifica- 
tion 19 that are taken from vears at all prior to 
1942? A. No. 

Q. All the points there refer to 1942 or 1945, 
is that right? 

A. Yes. The same graph could be developed 
from data in 1942 and 19438, prior to the taking. 

Q. Mr. Dibble, have you formed your opinion, 
have you been asked to examine the power plant 
properties and the canal properties and form your 
opinion as to the valuation on them? 

Ave) l live; 

Q. How many different elements did you take 
into consideration ? 

A. Well, there are many of them that were in- 
volved; the reproduction cost, the condition of the 
properties, the reproduction cost less depreciation, 
conditions in the power market, reasonable selling 
price for available power and energy, the amount 
of power required for pumping, the cost properly 
chargeable to power that is used for pumping, the 
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reasonable earning capacity of the property as it 
existed, that is, the power property, as it existed 
October 1, 1943, the cost of operation and mainte- 
nanee of the power property, the proper allowance 


for depreciation reserve on the power property 

Mr. Ramsey: I didn’t get that last. 

A. The proper allowance for depreciation re- 
serve on the power property, the possible increased 
output of the generating station that could be se- 
eured by more efficient operation, and opportuni- 
ties that exist to increase the output of the proper- 
ties over a reasonable, or in a reasonable time. 

Q. Mr. Dibble, is any one of the elements you 
have detailed [810] controlling in fixing value? 

Ae No. 

Q. What was the market condition, condition 
of the power market, in 1943? 

A. Im 1943 there was a very excellent power 
market. 

Q. Did that have any relationship to the Han- 
ford Project as such? 

A. No, the market existed entirely mdepend- 
ently of the Hanford market, the Hanford Project. 

Q. The values that vou have determined as to 
these properties, do they have any relationship to 
the Hanford Project? You haven’t fixed the values 
of this property as a value to the Hanford Project, 
have you? A. No. 

Q. Are you prepared, Mr. Dibble, to give your 
opinion as to the values of these various properties 
that we have mentioned ? A. Yes. 
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@. Can you, in your opinion, Mr. Dibble, allo- 
cate the portion of the power plant value to irri- 
gation, on which you applied the percentage? 

A. Yes. 

@. Having in mind the question that has been 
asked in detail concerning the value of property, 
what, in your opinion, was the value of the power 
plant properties, [811] including the canal, trans- 
mission line, and the power plant structures and 
equipment, as of October 1, 1948, excluding the 
portion which you have allocated to irrigation? 

A. $400,000.00. 

Mr. Ramsey: May the record show that the 
same objection is made to the testimony of this 
witness as to value that was made to preceding 
witnesses, that is, that this could not be the proper 
basis of valuation. 

The Court: Yes, the objection will be noted, 
and the government allowed an exception. I as- 
sume that the question as to value means fair cash 
value? 

Mr. Powell: I assume so; I shortened it by say- 
ing ‘‘having in mid the usual elements.”’ 

The Court: Well, I assume the witness knows 
the measure of value; it isn’t necessary to go into 
detail on that. 


Direct Examination 
(Continued ) 


Q. Then, Mr. Dibble, your opinion of the fair 
cash market value of the power properties, exclud- 
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ine the pereentage you have allocated to irriga- 
tion, that is that amount in cash a buyer ready, 
able and willing, but not required to buy, would 
pay to a seller ready, able and willing, but not re- 
quired to sell, as of October 1, 1948, both being 
fully informed? [812] 

A “Yes, that is the’ basis. 

Q. And that value of the power plant proper- 
ties was what? 

A. Excluding the portion that is allocated to 
pumping, it is $400,000.00. 

@. And having in mind that same question as 
to the measure of the value, what, in your opinion, 
as of April 1, 1943, was the value of the irrigation 
properties, that is, that portion of the power plant 
and transmission line allocated to irrigation, and 
the transmission line from Coyote Junction to the 
pumping station, the pumping plant and struetures, 
and the irrigation canals? 

A. hat is $240,000.00. 

Mr. Powell: You may examine. 


Cross-Examination 
By Mr. Ramsey: 

Q. Mr. Dibble, as a part of your investigation 
for the purpose of determining the value on these 
properties, did you acquaint vourself with the past 
history of that power plant? 

A. Well, 1am somewhat familiar with it. T have 
heard a good deal of diseussion about the property. 
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Q. Did you acquaint yourself with the opera- 
tions of the two preceding companies who had the 
ownership of this power plant before the Priest 
Rapids Irrigation District acquired it? 

A. Not into any detail. [813] 

Q. Didn’t you consider that the past history 
of that plant with regard to whether it showed a 
profit or loss was important? 

A. Well, not the early history, no. 

Q. Now, what is the basis of your allocation of 
16.7 per cent of the generating value of that plant 
to irrigation ? 

A. That is based upon the proportion of the 
energy which is available for use to the amount of 
energy required for pumping. 

Q. And was that for the year 1942 only, or for 
all of the years that you had access to records? 

A. Well, it is based upon the requirement for 
pumping, which in 1942 was approximately normal. 

Q. Did you check on prior years and the amount 
of power consumed for pumping in prior years, 
in determining what was normal demand? 

A. Yes, I had some of the figures. 

@. I ask you to examine your copy of exhibit 
14, if you have it. 

A. I think I do not have a copy of that exhibit. 

Q. Do you now have a copy of that exhibit? 

A. Yes. 

Q. I call your attention to the column headed 
‘*District use.’’ [814] A. Yes. 

Q. 336,619 kilowatt hours. A. Yes, 
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Q. And I call your attention to the column 


headed ‘‘Covote use.”’ A. Yes. 
Q. 3,141,096 kilowatt hours. Ae Ves. 


Q. If my mathematics is correct, that gives a 
total of 3,477,715 kilowatt hours used for district 
use. A. Yes. 

Mr. Cheadle: If we may interrupt, is it the con- 
tention of government counsel that the 336,619 kilo- 
watt hours is allocable to irrigation, that being dis- 
trict use at the power plant, am I] correct? 

Mr. Ramsey: If it is used for distriet purposes 
and uses, then it is properly chargeable to irriga- 
tion, I presume; it certainly isn't available for sale 
as surplus power if it is devoted to uses of the 
istrict itself. 

The Court: Well, proceed with the cross ex- 
amination. 

Cross-Examination 
(Continued ) 


Q. Is 3,477,715 kilowatt hours 1674 per cent of 
a total generated of 12,238,400 kilowatt hours? 

A. J have based my figures not on the total 
generated, but the total output, which is a some- 
what different figure, and the difference between 
the generated and the output is largly this column 
that is marked ‘‘ District use.’’ In other words, the 
column that is marked ‘‘ District use’’ is the power 
that is used at the power plant in connection with 
power plant operations, for the cottages there, and 
for some other possible uses. Jt has been elimi- 
nated from 
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®. It is also the power used in the plant, isn’t 
it, for various purposes? A. Yes. 

Q. You’re eliminating that and marking it up 
as a part of the power that is available for sale? 

A. Wes. 

Q. Don’t you propose to use any power in the 
plant itself in the future? 

A. The power is always necessary at the power 
plant. 

Q. Yes. 

A. But in order to simplify the figures, it is 
easier to work with the net output of the plant, 
in which the number of kilowatt hours generated 
has been reduced by this power plant use. There 
is a distinction between generated energy, and the 
output of the power plant, which is a different 
figure. [816] 

@. Well, let’s see if we’ve gotten ourselves 
straightened around here and understand each other. 
I understand that the first column, generated kilo- 
watt hours, refers to the total amount of power 
generated by the plant during the year 1942, is that 
correct ? A. I presume that’s it. 

@. Now, then, if you deduct the column ‘‘Dis- 
trict use’? from that, you would have a smaller 
total of generated power, wouldn’t you? 

A. That’s right, that plus the output of the 
plant. 

Q. The output of the plant? 

A. ‘The power that leaves the plant. 
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Q. Well, then, if we don’t add this District use 
column to the other power used down at the pump- 
ing plant, we reduce the amount of generated power 
by that much in any event, don’t we? 

e& Yes, 

Q. Well, then, if we deduct the ‘District use’’ 
eolumn from the total of 12,238,400 kilowatt hours, 
We getion net of 11,901,781, is that correct, or ap- 
proximately so? “3 

A. Yes. May I refer you to exhibit 16, which 
develops those figures? 

Q. Yes. That is the total shown there’ as ‘‘net 
ontput’’? A. Yes. 

Q. All right. Now, 3,141,096 kilowatt hours 1624 
per [817] cent of 11,901,781? A. No. 

Q. Then just what is the basis of your alloca- 
tion? 

A. It’s possible to materially improve the opera- 
tion of the power plant and develop considerably 
more energy than has been developed m the past. 

Q. So now yvou’re determining the total amount 
of power not by what has been generated, but by 
What in your opinion can be generated ? &. §Yes: 

Q. Well, now, as a matter of fact the year 1942 
was the highest production year so far as output of 
power was concerned that the Priest Rapids plant 
Dad, wasn’t it? A. Yes. 

@. By far, or at least by considerably? 

A. By some. 

Q. You now propose to increase that over and 
bevond that point? A. Yes. 

Q. And how do you propose to do that? 
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A. By more careful operations, to take advan- 
tage of the water that is available and the head 
conditions at the power plant. 

Q. You believe that the P. P. & L. operators are 
not efficient? [818] 

A. No, but I think the production—— 

Mr. Powell: If your Honor please, I think 
counsel has already objected to the matters after 
1943; I think it should apply to him as well as us. 

Mr. Ramsey: If the Court please, this is cross- 
examination. 

The Court: Yes, I think it should be limited to 
the figures before 1943. 

Mr. Ramsey: This is 1948, that the Pacific 
Power and Light went in, and 1942 that we’re in- 
quiring about. 

The Court: All right, if they were there you can 
ask about it. 


Cross-Examination 
(Continued ) 


Q. You don’t feel that the P. P. & L. operators 
were efficient in their operation of that plant? 

A. On 1942? 

@. Yes, and 1943. 

A. This was not being operated by the Priest 
Rapids Irrigation District at that time. 

Mr. Ramsey: When does counsel contend that 
the power plant was taken over? 

Mr. Powell: Octeber 1, 1948. 
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Q. You have studied the figures for subse- 
quent years, haven’t you, after it was taken over 
and operated by the Pacific Power and Light? 

A. Yes, [819] I’ve examined it. 

Q. And in the light of the figures which you 
found there under the operation of the P. P. & L., 
you still feel that the operation in 1942 and prior 
years was inefficient ? A. Yes. 

Q. Did you find any greater prodnetion in any 
subsequent year, of power generated at that plant, 
than was generated there in 1942? 

Mr. Powell: Objected to, 1f your Honor please. 

The Court: Ill overrule the objection. 

A. I found that important quantities in excess 
of what was generated could have been generated. 

Q. In your opinion? A. Yes. 

Oo) lurther, i your opinion, the P. .P. Ge L. 
operators were still inefficient in their operation of 
the plant? 

A. Well, they could have gotten more energy 
from the plant. 

@. Yes, and on the basis of your opinion as to 
the inefficiency of that operation, vou are making 
your allocation of 1624 per cent of the power gener- 
ated as a proper amount to he allocated for irriga- 
tion ? A. Tt is based on my opinion. 

Q. Well, now, let’s go back and study the figures 
a little bit. Just what per cent of 11,901,781 net kilo- 
watt hours is the 3,141,096 kilowatt hours used [820] 
for the operation of the Coyote pumps alone? 

A. That’s about 26 per cent. 
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Q. About 26 per cent. Now, you propose to so 
increase the power generated that the amount used 
for pumping purposes would be only 1624 per cent? 

A. Yes. 

Q@. And how much of an increase would that 
make in the net output of that plant up there? 

A. That would be about 60 per cent, or there- 
abouts. 

@. You would have to increase the output of that 
power plant 60 per cent in order to make 1624 per 
cent a fair allocation as to irrigation, wouldn’t you? 

ee es: 

Q. Do you think that that plant was operated 
60 per cent inefficiently ? 

A. I think that this amount could reasonably be 
obtained from it. 

Q. From conditions as they existed up there 
when the government took over? 

A. Well, it would require some improvement in 
various places. 

Q. Oh, you propose to rebuild the plant, or add 
additional facilities, or increase the facilities 
already existing? 

A. It is obvious that minor changes can be made 
that will improve the plant, and that any purchaser 
of the plant, [821] would be cognizant of. 

Q@. Yes. Now, you have heard the court re- 
peatedly rule in this proceeding that we would take 
this property as it was, without change after the 
government took it over on any proposed develop- 
ment there? 

A. This is the property as it was. 
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Q. This is the property as it was, and out of 
that property as it was you propose to increase the 
production of power for sale 60 per cent above the 
highest year that it ever knew under anybody’s 
operation ? 

A. Well, I’m not, of course, familiar with the 
very early years, but this is compared with 1942. 

Q. Which was the highest year you had any rec- 
ord of? 

A. It is the highest year that I worked with. 

Q. It was also an unusual year as to river flow, 
wasn’t it? 

A. Not particularly unusual. All of these years 
are relatively low through this period. 

Q. Much better than 1945, for instance, by com- 
parison, wasn’t it? 

A. It was some better, yes. 

Q. And of course your chart doesn’t reflect any 
other years, does it? A. No. 

Q. So your allocation of what would be a fair 
per cent of the value of that property to be [822] 
allocated to the irrigation of these lands down here 
is predicated upon the assumption that vou ean 
produce from that plant 60 per cent more power 
than ever has been produced from that plant in any 
year prior to 1942? 

A. 60 per cent more than 1942. 

Q. Yes, and 1942 was the highest year vou had 
and knowledge of, wasn’t 1t? A. Yes. 

Q. Before or after? A. That’s right. 
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Q. Now, Mr. Dibble, did you take into consider- 
ation that there was only about eleven or twelve 
hundred acres of the land in the Priest Rapids Irri- 
gation District that was being irrigated from those 
pumps in 1942 and 1943? 

A. Yes, I was aware of that. 

Q. Yes. Did you also take into consideration 
that there was other lands within the District that 
were entitled to demand delivery of water from 
those facilities ? 

Mr. Powell: I object, if yeur Honor please, not 
being a matter within the province of the jury or 
within the province of this case. It is a matter of 
valuing the property. 

Mr. Ramsev: I submit this witness has made 
an allocation of evaluation for irrigation. 

The Court: Overruled. [823] 

A. I knew there were more lands. I don’t know 
their status as regards water rights. 

Q. You’ve heard the testimony that additional 
lands were being sold, to be utilized in the irrigation 
district there; you heard that testimony? 

A. Well, I’m not sure that I fully understood 
just what the situation was. 

Q. Before vou made this allocation for irrigation 
purposes did you inform yourself of what lands 
were entitled to delivery of water through the pump- 
ing facilities of the District? A. No. 

Q. You just took the amount of water delivered 
in 1942 and let it go at that, didn’t you? 
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A. It was obvious to me that the amount of 
water pumped in 1942 was enough to take care of a 
very considerably additional amount of land. 

Q. And on what did you base that conclusion ? 

A. On my general knowledge of irrigation re- 
quirements. 

Q. Yes. Did you investigate to find out whether 
all the land supposed to be under irrigation was 
getting water or not? 

A. Well, I knew from the testimony that some 
1200 acres were irrigated. 

Q. Did you investigate to determine whether 
there was one [824] drop of water ever got back to 
the end of the Priest Rapids canal or not, of the 
amount of water pumped in there? 

A. I wasn’t there, and don’t know. 

Q. And you did not investigate that point. Did 
you investigate to find out whether men who owned 
lands in that District and were entitled to delivery 
of water had been compelled to cease irrigating a 
portion of their acreage because they couldn’t get 
water to them with the amount pumped there in 
1942 you did not make that investigation. You just 
assumed that the amount of water pumped into the 
ditch in 1942 was adequate to take care of all the 
demands of the lands in the Priest Rapids Irriga- 
tion District that was entitled to be irrigated from 
the facilities of the District? 

A. [assumed that the number of kilowatt hours 
that would be required was represented fairly well 
by that figure. 
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Q. Now, Mr. Dibble, you were a long, long time 
with the Bureau of Reclamation as an engineer, 
weren’t you? A. Yes. 

Q. And during all the time you were with the 
Bureau did you ever assume in any instance any- 
thing with respect to what the demands of land 
might be for irrigation until you made a complete 
investigation ? A. Yes. [825] 

Q. You did assume it? A. Yes. 

Q. On what basis did you assume it? 

A. On the basis of reasonable duty of water on 
the land. 

Q. Did you make any investigation of the 
amount of seepage losses on the amount delivered 
to the land, or did you assume that when water was 
put in one end of the ditch, all of it came out at the 
other? A. No, I did not assume that. 

Q. You did not assume that, vou bet you didn’t; 
you did make an investigation to see how much 
water was getting to the land in everv instance. 

A. I thought you meant in regard to this Priest 
Rapids. 

@. I mean in any instance. 

A. Well, it is quite customary to make assump- 
tions as to the duty of water at the head of the 
canal and at the land. 

Q. Without any information whatever or any 
investigation whatever of what the leakage losses 
might be? 

A. Oh, you would need some information, yes. 
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Q. Yes, you would need some information. 

A. And there was testimony here in this case 
regarding it. 

@. I heard it. There was several different 
pieces of testimony. Now, did you take into consid- 
eration that these lands that had been recently sold 
in that District would [826] be entitled subsequent 
to 1942 to demand water from the facilities of the 
District ? 

A. I’m not familiar with the sales. 

Q. Did you inform yourself or attempt to in- 
form yourself on those matters? A. No. 

Q. In other words, you simply assumed, Mr. 
Dibble, that the amount of energy that was con- 
sumed in 1942 in pumping was adequate to continue 
to supply all of the water needed by the irrigation 
district, didn’t you? 

A. I assumed that this was a fair allocation. 

Q. Yes. 

The Court: We'll recess for about ten minutes 
now. 

(Short Recess) 


(All parties present as before, and the trial 
was resumed. ) 


Cross-Examination 
(Continued. ) 
By Mr. Ramsey: 
Q. Now, Mr. Dibble, the generation of power m 
that plant is very materially affected by the amount 
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of water in the Columbia River, and also by weather 
conditions, isn’t it? 

A. It is affected by the amount of water in the 
river. 

Q. Well, we’ll take that up first. In extreme high 


water do you get a peak production? A. No. 
Q. In extreme low water do you get a peak pro- 
duction ? A. No. [827] 


Q. As a matter of fact, 1942 was the first year 
that that plant hadn’t been shut down for one or 
more months during the year, wasn’t it? 

A. Not to my knowledge, particularly, as re- 
gards water supply. 

Q. Well, I’m not attempting to determine the 
eause wat this time for the shut dowel, butwasr a 
matter of fact, 1942 was the first year that that 
plant wasn’t shut down for one or more months of 
the year, wasn’t it? A. I don’t know. 

Q. Now, going to the matter of weather con- 
ditions, what would be the effect out there in ex- 
tremely cold weather of icing up? 

A. Extremely cold weather is normally the 
period of low water in the Columbia River. 

Q. Well, mightn’t the water in the canal be 
frozen to a considerable depth? 

A. Well, there might be some icing in the canal, 
but I think not heavy ice, if the water is kept mov- 
ine. 

Q. Well, as a matter of fact, the water doesn’t 
move very rapidly in that canal, particularly in 
the lower regions, does it? 
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A. Well, in the lower regions there could be ice 
without handicap to the plant. [828] 

Q. Now,.in fixing your value you assumed first 
these things that we have just gone over. You also 
assumed that in 1948 there was an exeellent power 
market, didn’t you? A. Yes. 

Q. Would the fact that the area was already 
served by the P. P. & L. and the Bonneville in any 
way affect the market? 

A. Well, it has an influence on the market. 

Q. Yes. In other words, what did you assume 
would be the selling price of that power? 

A. 75 cents per kilowatt of firm power, and 
244 mills per kilowatt hour. 

Q. 214 mills per kilowatt hour. Now, let’s see if 
IT have that straight. You propose to sell that at a 
price of $9.00 per kilowatt year, plus 214 mills per 
kilowatt hour, is that correct? &. Yes. 

Q. And on what do you base that rate? 

A. Well, that is my opinion of the rate at which 
it could be sold. 

Q. Do you know what the rate of Bonneville is? 

A. TI have some acquaintance with it. 

Q. Well, can vou tell us what that rate is? 

A. They have a rate of about that same thing. 

Q. And where did you propose to sell this power, 
Mr. Dibble? [829] 

A. Well, I didn’t have any one place picked out. 
It is, I think, a reasonable price for market con- 
ditions such as existed at that time. 
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Q. Well, now, the Bonneville and the P. P. & L. 
build their lines in to where the consumers can take 
power, don’t they? A. No, not altogether. 

Q. Well, what do vou mean by not altogether? 

A. Bonneville delivers power at some point on 
the system, and the customer takes the power from 
there. 

Q. Well, the Bonneville power system is built 


| 


: 


in to practically all of the towns, is it not, and to a _ 


point available to the R.E.A.’s? 

A. Points available to the R.E.A.’s; I think the 
towns are not all built into by anv means. 

Q. I didn’t understand what you said. 

A. I think by no means has Bonneville built 
into all the towns. 

Q. Well, was it your idea that any consumer of 
this power you propose to generate out there would 
build its own line to the plant, or to the line as it 
now exists, to tap on? 

A. That is the basis of my assumption, yes. 

Q. Your closest consumer would be what, the 
R.E.A. mentioned in some of the other testimony 
some 20 or 25 miles away? [830] 

A. Well, there’s several points of connection; 
the Pacific Power and Light Company has a con- 
nection there now, the Bonneville Power Adminis- 
tration is in that same vicinity. 

Q. Well, do you propose to charge the Bonne- 
ville Power Administration this rate on your ex- 
cess power, and collect it? Do vou think vou can 
do that? 
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A. I think at times under conditions that ex- 
isted then they might have been very glad to take it. 

Q. In other words, you believe the Bonneville 
would pay vou that amount and then sell it out at 
the Bonneville figure? 

A. I’m not assuming any particular customer. 

Q. I understand that. The P. P. & L. did build 
a line; do von know how much they were paying? 

A. I’ve seen the contract, ves. 

Q. Yes; well, it wasn’t this much, or anything 
like it, was it? 

A. Well, it was a price that was relatively low. 

Q. Well, the P. P. & L. was actually paying 134 
mills, wasn’t they, for the power they got from that 
source ? : 

Mr. Powell: We object to this line of question- 
ing for the reason the power company is not a party 
to this action, and the contract was taken when the 
property was taken, so we understand we’ll value 
the properties taken without any burdens. 

The Court: I'll overrule the objection. It [831] 
goes to the value of the excess power. 


Cross-Hixamination 
(Continued. ) 
Q. That is a fact, isn’t it? 
A. I’ve seen the contract, yes. 
Q. Instead of paying $9.00 per kilowatt plus 2144 
mills per kilowatt hour, the P. P. & L. was paying 
134 mills per kilowatt hour? A. Yes. 
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@. There was no consumer other than the P. P. 
& L. closer than this R.E.A. that we’ve mentioned, 
is there? 

A. Well, there are consumers, yes, but hardly 
consumers that could be expected to build a line, 
unless they came into an R.H.A. 

Q. Now, it would cost this R.H.A., on your valu- 
ation per mile of line, around $180,000.00 to build 
a line up there to get power, wouldn’t it? 

A. Well, I don’t believe they would have needed 
a 66,000 volt line. 

Q. Pardon? 

A. An R.E.A. would hardly have needed a 66,000 
volt line. 

Q. Well, what would be your best judgment of 
what it would cost to build 20 or 25 miles of line in 
there ? 

A. Oh, probably $50,000.00 or more, that 1s, 
fifty or sixty thousand dollars. 

@. Well, let’s take vour price that you propose 
to market [832] this at, and let’s take your produc- 
tion capacity that you’ve stepped this plant up to; 
now, what gross annual revenue would that pro- 
duce? 

A. I’ve ealeulated about $48,000.00. 

Q. That’s gross? Ay AY cs! 

Q. What net revenue would it produce? 

A. I have $20,000.00. 

@. You figure, then, that it would ont about 
$29,000.00 to operate and build up a maintenance 
fund? 
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A. Yes, that takes care of the depreciation re- 
serve. 

Q. Yes. Now, getting back to the reproduction 
eost which you placed on the power plant up there, 
together with its installations, I’m not sure that I 
understood the method by which you reached your 
figure there. I believe you figured your reproduction 
cost at $513,500.00? A. $514,500.00. 

Q. 514; now, just how did you obtain that 
figure ? 

A. Well, I developed the cost per kilowatt of a 
number of power plants of a size not very remote 
from the size of this Priest Rapids plant; examined 
them from conditions affecting the construction; 
examined them from the effect that the head would 
have on the cost; determined what would be a rea- 
sonable cost per kilowatt of a plant of the general 
character of the one at Priest Rapids, and [833] 
then determined what the cost of a 2100 kilowatt 
plant would be under those conditions. 

©. In other words, you did not go into the 
matter of reproduction cost of this particular plant 
at all. You simply averaged over a number of other 
plants, and said ‘Well, T think an average plant 
of this character would cost so much with its in- 
stallations’’? 

A. Well, I of course went into the figures of 
some of the equipment and checked it against these 
different studies. 

Q. Yes; now, in your average plant, what was 
the cost of the structure ? 
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A. I did not make a separate determination of 
the cost of the structure. 

Q. In your average plant what was the cost of 
the installations ? 

A. ‘These costs are all-inclusive; they include all 
the various features of the plants. 

Q. In other words, for reproduction cost pur- 
poses you simply said ‘‘ Well, power plant number 
1, and 2, and 3, and 4, and 5, cost so much money, 
and the average of that is so much, and that’s what 
I’m putting as the reproduction cost of this plant’’? 

A. No, I didn’t do it that way. 

Q. Well, just how did you do it? 

A. I arrived at these plants’ costs, took [834] 
into aecount the various changes in conditions which 
have occurred since they were built, took into ac- 
count features as they relate to these plants, and 
arrived at a fair cost per kilowatt of a plant of 
this character. 

Q. Well, for the purpose of arriving at a fair 
cost per kilowatt, you did Just what I said a minute 
ago, didn’t you? You studied the cost per kilowatt 
of particular plants? A. Yes, 


Q. And then averaged them off? 

A. No, I didn’t average them. 

». You just said “‘This will be an average’’? 
A. It’s not possible to make an average. 

Q. I wouldn’t think so, but you simply con- 


sidered various other plants that produced electric 
power, and figured that it would cost about so much 
per kilowatt to construct such a plant as this? 

A. Under these conditions, yes. 
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Q. So your reconstruction cost doesn't bear the 
slightest relationship to the actual cost of replacing 
that plant out there as it actually was? 

A. I think it docs. J find that method a great 
deal more accurate and useful than going mto a 
great deal of detail. You ean cheek the cost and get 
at a very good estimate. [835] 

Q. Well, do you figure the costs on a plant that 
way, or do you figure the value on a plant that way; 
now which? 

A. This is reproduction cost. 

Q. Yes, I know, but I’m asking you now, in 
using this formula de you ordinarily use it in figur- 
ing the cost of a plant? 

A. In figuring the cost of a plant. 

Q. If vou were going out to supervise the con- 
struction of a hydro-eleetric plant, is that the 
method vou would use for it? 

A. As an estimate of the cost. 

Q. Withont going out to see how much excava- 
tion work to be done, construction, structural work 
to be done, and so forth? 

A. Well, of course the general conditions at the 
site have some influence on it. The cost of various 
power plants have a general relationship that can 
be very well estimated in this way. 

Q. Well, if the actual cost of one of those plants 
ran excessively high, it would very materially affeet 
its value, wouldn’t it? That is, excessively high per 
kilowatt ? 

A. Well, it would affect the reproduetion cast. 
That is what I am taking into account here. 
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Q. Yes. 

A. Yes, if cost was ’way out of line it would 
affect the [836] value. 

Q. And on the other hand, if the actual cost of 
construction was extremely low, there would be a 
marked effect there, wouldn’t there ? A. Yes. 

Q. So the whole thing pre-supposes an average 
condition, am I correct in that, your whole formula 
pre-supposes an average condition ? 

A. This isn’t a formula. 

Q. Well, it is the formula that you used in meas- 
uring the reproduction cost of this plant, isn’t it? 

A. No, you take typical plants and consider 
them as they are related to this particular ‘plant. 
It is necessary to make some very definite observa- 
tions of the property, and to know something about 
the plants which you used in comparison, and I 
think these plants that I have used are compar- 
able. 

Q. And that, of course, is a matter of opinion, 
whether they are comparable or not? 

A. It is my opinion, yes. 

@. In your opinion they were? 

A. Yes; they’re all plants that I’m familiar 
with. 

Mr. Ramsey: If the Court please, I wish to 
move to strike this witness’s testimony, and I would 
like to be heard on it. [837] 

The Court: If the jury will step out, please. 


(Whereupon, the following proceedings were | 
had without the presence of the jury and one | 


alternate juror.) 
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Mr. Ramsev: The government moves to strike 
the whole of this witness’s testimony on reproduc- 
tion cost less depreciation as a method of determin- 
ing value, on the grounds and for the reason that the 
law permits, in cases of this character, certain 
methods of reaching and determining value. How- 
ever, those methods are within very strict lines. 
TIneluded in the methods of reaching valuation is 
the reproduction cost less depreciation rule, and 
under that rule the ultimate value is reached by 
a formula recognized and approved by law, which 
is the actual reproduction cost of the particular 
property in its original condition. at a cost as of 
the date of taking, less a fair depreciation thereon. 
Tt now appears that this witness has used a formula 
peculiar to himself, and not predicated upon the 
reproduction cost less depreciation formula recog- 
nized by law at all, but upon a determination of the 
average cost of what he believes to be comparable 
plants, per kilowatt hour, then from the per kilo- 
watt hour rating of this particular plant he works 
back by a multiplication of what he assumes to he 
an average cost of comparable properties, and 
determines the reproduction cost in that manner. 
It is not a [838] formula that is approved by law or 
recognized by any court, and I earnestly urge on 
the court that it is not testimony that should be 
submitted to any trial jury. It simply opens up the 
door for a witness to come in here with any sort of 
a formula that he has personally developed, and sub- 
mit it, as has been done in this case, on the theory, 
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under the name of reproduction cost less deprecia- 
tion, when as a matter of fact there isn’t an element 
of actual reproduction cost involved in the formula 
at all. 

The Court: I think that after all we’re dealing 
with the testimony of an expert, and he’s express- 
ing here expert opinions, one of which is the cost 
of reproduction new. I don’t believe that any par- 
ticular method of ascertaining that has to be fol- 
lowed, or that there is any set formula. It must, in 
the final analysis, in any case, rest on opinion in 
some respects, for instance, the opinion of the yard- 
age that must be necessarily excavated to recon- 
struct a canal or lateral, and the amount that it 
would cost, and what would enter into those various 
elements, and so on, and so I think that a competent 
electrical engineer and a qualified expert, and this 
witness is a qualified expert without any question, 
uses a method which he states is in his opinion, I 
think if is admissible. The method by which [839] 
he arrives at it would affect the weight rather than 
the admissibility of his testimony. That is the view 
of the court, at any rate. The objection will be over- 
ruled and the government allowed an exception. 
That is, the motion to strike wil be denied, that’s 
what I should say, and the government allowed an 
exception. Bring in the Jury. 

(Whereupon, the following proceedings were 
had within the presence of the Jury and one 
alternate juror.) 


—— 
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(Continued. ) 


® 


Q. Now, Mai Dibble, how do you reach your 
value on the pumping plant? 

A. In a similar way, using the inventories that 
Mr. Tinling and Mi. Hall testified to, IT have set 
up an estimated plant of the capacity of this plant, 
and have determined the reproduction cost of a 
plant of equivalent character that would give 
equivalent results, 

Q. You have not taken into consideration at all 
the actual cost of the construction of a structure 
such as the pumping plant down there? 

A. Well, it is necessarily involved in the figures 
that I used. The housing for pumps of this capacity 
necessarily is part of the whole installation. 

@. You have assumed an adequate structure to 
house the pumps? ™. Yes. [810] 

Q. And the motors; adequately built and main- 
tained ? By ICS. 

Q. You have assumed adequate installation for 
the purpose of pumping the required amount of 
water? A. Yes. 

Q. Well, in that assumption did vou take into 
consideration any pumping plants where they had 
Seen fit to couple together in tandem two low head 
or low lift pumps in order to get the results that 
one high lift pump would accomplish 2 

A. Well, that is a little out of the ordinary, of 
course, but that is not physically uncommon; many 
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pumps are built, and one pump is built in two 
stages, which is in effeet what this plant is. 

Q. Is it an efficient pumping unit? 

A. It could be. I wouldn’t say this was particu- 
larly efficient in high efficiency, but the fact that the 
pumps are coupled together doesn’t destroy that 
efficiency. 

Q. Does it raise the cost, though, very materially, 
to the amount of water pumped? 

A. Yes; I have taken that in the obsolescence 
figure. It isn’t the type of installation that would be 
made now. 

Mr. Ramsey: I think that’s all. 


Redirect Examination 
By Mr. Powell: 

Q. Mr. Dibble, the power contract you referred 
to is dated in 1940, wasn’t it? 

A. Yes, I believe so. 

Q. And was there a difference in the power mar- 
ket between 1940 and 1943? 

Very markedly so. 

What was the difference? 

The market had increased very much in 1943. 
Market demand? 

A. Market demand, yes. 

Q. Now, you have indicated in cross-examina- 
tion a gross revenue of $49,000.00 and a net of £20,- 
000.00. What are the items of deductions you have 
taken into consideration to make up the $29,000.00? 

A. Operation and maintenance, and deprecia- 


pop 


tion and reserve. 
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Q. How do you itemize those? 

A. For operation and maintenance of the power 
properties, that is, the canal and generating station 
and transmission line, I have $16,900.00. Deprecia- 
tion and reserve I've estimated should be an annual 
—should take an annual charge of $17,853.00, mak- 
ing a total of $34,753.00, of which 16.7 per cent is 
chargeable to irrigation, amounting to $5803.00, 
leaving the proportion chargeable to the commercial 
power $28,950.00. [842] 

Q. And is that ordinarily done, to charge part 
of the cost of operation to pumping power and part 
to commercial power, as vou have done here? 

A. In this kind of a case, yes. 

My. Powell: Since counsel, if vour Honor please, 
examined this witness concerning operations subse- 
quent to 1943, we would lke to introduce identifica- 
tion 19. 

Mr. Ramsey: Same objection, if the Court 
please. Counsel can’t depend on the cross-examina- 
tion for the purpose of getting in his exbits in his 
case in chief. 

The Court: I'll sustain the objection to the ex- 
hihit. 

Mr. Powell: Exception, your Flonor. 

The Court: Exception allowed, ves. 

Mr. Powell: J would like to offer, if your Honor 
please, a certified copy of a state map, certified by 
the State Highway Department, certified in 1943, 
to show the general location of the area as it relates 
to the State of Washington and the surrounding 
areas. 
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The Court: Has that been marked as an identi- 
fication ? 

Mr. Powell: It has not, yet. I think counsel has 
seen it. The purpose, if I might state to your Honor, 
is to show the location of White Bluffs and the 
property involved here. [843] 

The Court: Is that a map of the entire State 
of Washington? 

Mr. Powell: Yes, your Honor. 

The Court: Showing the location of the prop- 
erties? 

Mr. Powell: It doesn’t show the location of the 
properties, but merely White Bluffs, and Hanford, 
the Horn, and the Allard station described by Mr. 
Salvini. 

(Whereupon, the map of the State of Wash- 
ington was marked Defendant’s Exhibit No. 
20 for identification. ) 


Mr. Powell: We offer the map in evidence. 

Mr. Ramsey: Objected to as incompetent, irre- 
levant and immaterial. 

The Court: Overruled. It will be admitted for 
the purpose of illustration. 


(Whereupon, Defendant’s Exhibit No. 20 for 
identification was admitted in evidence.) 


Redirect Examination 
(Continued. ) 


Q. Now, you have been asked on cross-examina- 
tion, Mr. Dibble, as to whether or not the Bonne- 
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ville would be mterested in taking this power at 
the same price at which they were selling it. What 
is the fact as to whether this power that was avail- 
able at this plant on October 1, 1943 was the same 
kind of power that Bonneville was selling as dump 
power ? A. No, it was not. [844] 

Q. Why? 

A. It was definitely available throughout the 
season, throughout the year. 

Q. And what about the Bonneville 214% mill 
power ? 

A. That was occasional power, withdrawable at 
any time. . 

Q. Now, referring to the examination of counsel 
in reference to the uses of the pumping station, do 
we have down in the lower left hand corner of ex- 
hibit 18 any indication as to the power output ? 

A. Yes. 

Q. There are six high ‘points on your graph, ex- 
hibit 18. When do they come with reference to the 
irrigation season ? 

A. They come during the irrigation season. 

Q. During the irrigation season? A. Yes. 

Q. And the Coyote pump power, then, is taken 
off of the top of those productions, is that right? 

A. That is correct. 

Q. One of the questions asked you in reference 
to exInbit 16, or exhibit 14, I beheve, was the 
matter of station uses. Would you mind explaining, 
Mr. Dibble, what is meant by station uses? 
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A. The heading there on exhibit 14 to which I 
think you refer is district use. [845] 

Q. District use. 

A. On the log sheets it is called station use, and 
it is the electricity that is used in the station for 
station purposes, pumps and lights and perhaps an 
electric heater and all the various things that are 
needed in the station, and for the operators’ houses, 
and other purposes directly related to the operation 
of the generating station. 

@. Have you made allowance for that in your 
computations ? A. I have. 

Q. Is that necessary, that that power at all 
times, or that some power, be used at the plant? 

A. Yes. 

@. And have you made allowance for that? 

A. I have. 

Q. Now, what about this matter of building 
transmission lines to the place of generation of 
power? Is that done? A. Yes. 

Q. By wholesale customers? 

A. Yes, frequently. 

Q. You have taken into consideration, have you, 
in arriving at your possible sale price of this power, 
a possibility of various customers? A. Yes. 

Q. And this contract that was referred to had 
another element in it of stand-by power, didn’t it? 

A. Yes. [846] 

Q@. What is meant by that? 

A. That is power which the Pacific Power and 
Light Company undertakes to supply to the District 
in case the District needs it. 
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Q. And do you remember the amount of that? 
A. The'price of that is 4 mills per kilowatt hour. 
Q. Is that high, or low, for stand-by power? 
A. That is rather low. 
Mr. Powell: I think that’s all. 


Recross-Examination 
By Mr. Ramsey: 

Q. Your firm power would be no greater than 
your low production rate, would it? 

A. The low production that ean be maintained. 

Q. Yes. Now, turning to exhibit number 14, for 
power data for the year 1942, I notice your low 
month is December, in which you produced 487,400 
kilowatt hours. In May you produeed 1,712,800 kilo- 
watt hours, or about four times as mueh power as 
was produced in December. Your firm power would 
not be determined by the power amount produced 
during the year, but by the low, wouldn’t it? 

A. I didn’t understand the last part of the ques- 
tion. 

Q. I say, your firm power would be determined, 
not by your peak production as shown here, in May, 
or in June, or July, or August, but by your low pro- 
duction? [847] 

A. By the low potential production, not by the 
actual production here. 

Q. In other words, under your firm power con- 
tract, you must be prepared to deliver the amount 
covered by that contract, at any time and all times? 

A. Not at any time. Any time the customer 
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wants it, and frequently the customer demand is 
of sueh character that it isn’t continuous; usually 
it isn’t continuous. 

Q. So actually your firm power sales would be 
limited to the level of your low production ? 

A. The low potential production. 

Q. By that I presume you mean if you could 
find some way of producing at the low point every 
year 800,000 kilowatt hours, that would be your low 
production, wouldn’t it? A. Yes. 

@. However, if you were only able to produce 
487,000 kilowatt hours, that would be your low pro- 
duction, wouldn’t it? 

A. That is production in kilowatt hours, not in 
firm power. 

Q. Well, if you were face to face with this 
situation, that you have this power generated as 
shown during the year 1942, what would be your 
firm power production that you would be in a posi- 
tion to market? 

A. There isn’t enough information there to de- 
termine that. 

Q. You’re not taking this, then, as an average 
year? 

A. You can’t divide those kilowatt hour [848] 
quantities by any figure to determine firm power. 

Q. Well, you certainly couldn’t, wouldn’t be in 
a position to market 8,743,000 kilowatt hours of firm 
power in that year, would you? 

A. I don’t 
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Q. ‘That is the last line, the production less what 
was used by the District and the pumping plants. 
That wouldn’t all be firm power, would it? 

A. ‘This is energy that is hsted here, not power 
at all, and this isn’t all firm energy. That is a diffi- 
cult thing to define. 

Q. Well, what do you mean by the term ‘‘firm 
power’’? 

A. ‘Firm power’’ is properly the power that is 
available at the time the customer wants it. 

Q. At all times the customer wants it? 

A. Not at all times, necessarily, but at the time 
that the customer wants it. 

Q. Well, just what does that mean? If you must 
stand by ready to deliver a certain amount of power 
at any time the customer wants it, wouldn’t that 
require you to deliver it any time the customer 
wants it? 

A. Well, normal electric load is quite cyclic in 
character and varies from hour to hour during the 
day, and the firm power needs to be available at the 
peak time of requirements. Power is kilowatts, and 
kilowatt hours don’t define it. [849] 

Q. Well, frankly, Mr. Dibble, my knowledge of 
electricity is so limited and the field is so broad 
that I haven’t any hope that you can edueate me on 
this thing during this particular trial, and perhaps 
some of the jurors are in the same boat. I am trying 
to get this thing in common lay language. You de- 
velop a certain amount of power, but that varies 
from time to time, doesn’t it? A. Yes. 
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Q. Now, your firm power sales is that produc- 
tion of energy that can be counted upon at any 
time, am I correct, or at all times? 

A. No, it is not necessarily available at all times. 
In this case, to put the matter in figures, I have 
taken 1100 kilowatts that can be made available 
when the customer wants it. 

Q. And when you say when a customer wants it, 
do you mean any time the customer may demand it, 
or ask for it, or need it? A. Yes. 

Q. And your peak production is not that kind 
of power, is it? 

A. The peak production of kilowatt hours? 

Q. Yes. A. No, not all of it. 

Q. So when you go to market this power that 
you have you’re [850] not going to market all of 
it as firm power; part of it is going out as dump 
power, isn’t it? nace: 

@. And a considerable percentage of it? 

A. Yes, that is in the 244 mill item for energy ; 
it is only 1100 kilowatts from a power standpoint. 

Q. In other words, your 214 mills does not com- 
prehend a price only on firm power, but it is a price 
that you’re fixing for both firm and dump power? 

A. I’m fixing that on energy, not on power at 
all. You’re distinguishing between kilowatts and 
kilowatt hours. The kilowatts are the energy, and 
I put that all in as 214 mills. Some of that may be 
dump energy, and some of it may be firm energy. 

Q. That’s what I’ve been trying to get at. Now, 
you say that it frequently happens that the con- 
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sumer builds a line into the plant producing the 
power. Do you know of instances of that sort in 
the State of Washington ? 

A. If vou change the word ‘‘consumer’’ to ‘cus- 
tomer’’ I think it would be more appropriate. 

@. All right, let’s use the word ‘‘customer’’. 

Mr. Powell: Do you want to fix a time, Mb. 
Ramsey ? 

Mr. Ramsey: Oh, I don’t care, in the history of 
the state. 

Mr. Powell: You mean un to date? [851] 

Mr. Ramsey: Up to date. 

A. Well, I’m not particularly familiar with the 
conditions right in the State of Washington, but I 
do know of several instances ’round about. 

Q. Usually that occurs where a company builds 
a ‘power plant primarily for the purpose of using it 
for its own business and has an excess, and someone 
else needs some power in their business, and they 
build in there to get that excess, now isn’t that 
true? 

A. That is frequently the condition. 

Q. Do you know of any company that is in the 
business of producing electric power for sale for 
general consumption, making that their business, 
where the consumer builds lines into their plant to 
get power? 

“A. Yes, on this case on the Flathead project. the 
Indian Service, needing the power, builds to the 
Montana Power plant at Kerr Dam. 


846 United States of America vs. 


(Testimony of Barry Dibble.) 

Q. Well, what was the primary purpose of 
putting in that dam there? 

A. To develop power. 

Q. Used in any way for irrigation? A. No. 

Q. Now, what is the primary use of the power 
there developed? 

A. Oh, all kinds of uses; Montana Power Com- 
pany develops it as part of its system. [852] 

Q. Did the Montana Power Company build this 
plant there? A. Yes. 

@. Now, who builds in there to get their power? 

A. Well, in this instance the Office of Indian 
Affairs, in connection with the Flathead Project. 

Q. In other words, it was a case where the 
Office of Indian Affairs desired a large amount of 
power for e particular purpose? 

A. Some for pumping, and some for sale. 

@. And they take the power there, and then sell 
it? A. And use it themselves. 

Q. And use—— 

A. Use it for pumping. 

Q. That isn’t a case of the ultimate consumer 
taking it, but of a branch of the government taking 
it for distribution on its own lines, isn’t that the 
case? 

A. Well, the branch of the government is the 
eustomer in that case, it is not the ultimate cus- 
tomer. The R.E.A. might be in the same shape. It 
builds the line as a power distributing concern, and 
buys the power and distributes it. 
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@. Now, in a ease of that character the seller 
of electrical power would have to present a pretty 
advantageous contract to the consumer to justify 
him in going to the expense of building a very ex- 
pensive line in to get the power, [853] wouldn't he? 

A. Well, the dollars are of course the thing that 
count. 

Q. So long as that power was available from 
another source at or near the price that they would 
be foreed to pay at the plant, there wouldn’t be 
any purpose im any consumer building in there, 
would there? 

A. Well, nnless there were other advantages. 

Q. Yes. In the main, all of the power companies 
who are engaged in developing and selling power 
expect to build lines and sell that power not at the 
plant, but over the entire area, don’t they? 

A. That is generally true, but as I understood 
it, the building of a distribution system in this case 
was ruled out as speculative, and so I figured this 
on the basis of delivery at the plant, or on that piece 
of transmission line. 

Q. Yes. Now, if delivery of power is made as it 
has been made in the past by the Priest Rapids 
District over this 12 or 16 miles of transmission 
line, wouldn’t there be a line loss between the ‘plant 
and the place where that power was metered out 
to the eonsumer, which in this case, was the P. P. 
& LL. Company ? 

A. Well, it would be a very small line loss. 


848 United States of America vs. 


(Testimony of Barry Dibble.) 

Q. Well, usually don’t those contracts specify 
a certain line loss? [854] 

A. Sometimes they do and sometimes they 
don’t; it depends on the contract. 

@. Have you seen the contract? A. Yes. 

Q. That contract did provide for a deduction for 
line loss, didn’t it? 

A. Yes, a rather large one. Might I add that the 
loss that is specified there is probably much larger 
than the actual loss. 

Q. Well, do you know that, or do you believe it? 

A. I believe it; well, in fact, I know it. 

Q@. Have you made any check to determine the 
amount of line loss on that line? 

A. Yes, I made some computation. 

@. I didn’t understand you. A. Yes. 

Q. And what did you find to be the actual line 
loss on that 16 miles of line? 

A. Well, it can’t very well amount to more than 
2 or 24% per cent. 

Q. The longer the line the greater would be the 
loss, usually, wouldn’t it? 

A. Well, the loss in the line itself is very small; 
most of the loss is in the transformers. Yes, the 
losses do increase with the length of the line, but 
in a line this [855] length they’re very small. 

Q. Now, in figuring your gross income fromthe 
sale of what you assumed would be the electrical 
power up there for sale, did you allow anything for 
line loss, or did you assume you were going to sell 
that at the plant and there would be no line loss? 
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A. Well, I made an allowance for power that 
is unsalable, and that potential energy that is un- 
salable and the losses are included in that item. 

Mr. Ramsey: I think that’s all. 


Redirect Examination 
By Mr. Powell: 


Q. Referring to private or public agencies that 
may have built to the souree of power, Mr. Dibble, 
are you familiar with the conditions at Boulder? 

A. Yes, 

Q. Who built to the source of power there? 

A. Well, a great many agencies have built there, 
the City of Los Angeles, the Southern California 
Edison Company, the California Electric Power 
Company, the State of Nevada, an irrigation dis- 
trict, and some other agencies. 

Q. And what about the Yuma Project? 

A. On the Yuma Project the power company 
has built to the power plant, or near the plant; 
I’m not sure whether they go right to the plant or 
not. 

Q. And in the State of Washington, what [856] 
about the present plant as now operated by the 
power company, haven’t they built a line into this 
plant ? 

A. Yes, at least to Coyote Junction. 

Q. Referring to the present connection, Mr. 
Dibble, outside of the project. 

A. Oh, there is also the Beverly line at Priest 
Rapids, where the power company comes right into 
the plant to get the power. 
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Q. Isn’t there a power company line across the 
hill from Midway that connects with this line? 

A. Oh. yes; of course, the power company line 
had to get out of there and connect with the rest 
of its system. 

Q. Now, I believe that you referred to the rate 
that you had computed this power on as being a 
rate that was comparable to the Bonneville rate? 

A. It is similar to one of the Bonneville rates. 

Q. And what is that rate? 

A. It is 75 cents per kilowatt per month, plus 
21% mills a kilowatt hour. 

@. Is that the same rate that vou’ve used here? 

A. It is. 

Q@. How much power have you used as firm 
power ? ! 

A. T’ve used 1100 kilowatts as the firm power. 

Q. 1100 kilowatts of firm power? A. Yes. 

Q. The rest of it is [857]—would it be dump 
energy ? A. Yes. 

Mr. Powell: J think that’s all. 


Recross-Examination 
By Mr. Ramsey: 

Q. This Bonneville rate that you refer to is only 
for irrigation purposes, isn’t it? 

A. No, it is a general rate. 

Q. Now, this line which was built in by the 
P. P. & L. to connect with this line, isn’t that the 
direct P. P. & L. line from Yakima to Pasco that 
passes by there? A. I don’t know. 
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Q. Well, it continues on from there, don’t it in 
both directions? 

A. here are two ends to it, anyway. 

Q. Yes. Now, the line at Midway is the Bonne- 
ville Power Administration line that runs neht 
through that area, isn’t it? A. Yes. 

Q@. There wasn’t any line built in there to con- 
nect up with the Priest Rapids Invigation Distriet 
power line, and neither was the P. P. & L. line 
either, was it? 

A. I’m not familiar with the history of that line. 

Mr. Ramsey: That’s all. 

The Court: Any more questions? 

Mr. Powell: That’s all. [858] 


(Whereupon, there being no further ques- 
tions, the witness was excused.) 


Mr. Powell: The defendants rest, your Honor. 

My. Ramsey: It is now four o'clock, if the 
Court please, and I believe that the govermment 
can put on its cnse in a part of the day tomorrow. 
T don’t think it will require the entire day to put 
it on. 

The Court: Well, we'll adjourn, if you prefer, 
then. until tomorrow. 

Mr. Ramsey: I would like to ask that, if the 
Court please. 

Mr. Powell: May I ask whether counsel wants 
any of these matters to make tabulations? 

Mr. Ramsey: No; I have requested that the 


Witness Salvini or Reierson bring in the orjeimal 
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contract with the Priest Rapids Development Com- 
pany. 

The Court: I think these books and records 
should be left here where they are available to both 
sides. They have been the basis of some of the testi- 
mony here. 

(Whereupon, the Court took a recess in this 
cause until Tuesday, February 18, 1947, at 10 
o’clock a.m.) 


Yakima, Washington, February 18, 1947 
10 o’Clock A. M. 


(All parties present as before, and the trial 
was resumed.) 


(Whereupon, the following procedings were 
had without the presence of the jury and one 
alternate juror. ) 


Mr. Ramsey: The petitioner, the United States of 
America, at this time moves the Court to direct the 
jury to return a verdict herein in a neminal sum, 
upon the ground and for the reason that the only 
thing taken under declaration of taking number 99 
from the District was the naked legal title to the 
properties and facilties of the District, and the value 
of that naked legal title, not coupled with any bene- 
ficial interest, could only be a nominal sum. 

The Court: The motion will be denied. Exception 
allowed. Anything else before we bring the jury in? 
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Mr. Powell: We have one additional instruction. 

The Court: All right. 

Mr. Cheadle: This is the one additional instrue- 
tion, vour Honor, in addition to the nine we filed 
last night, and I’l] have this extra set as soon as 
I’ve signed it. [862] 

The Court: All right, I think we’re ready now. 
Bring in the jury. 

Mr. Powell: May the record show that we have 
filed our proposed instructions ? 

The Court: Yes. 

(Whereupon, the following proceedings were 
had within the presence of the jury and one al- 
ternate juror.) 


B. SALVINI 
recalled as a witness on behalf of the Petitioner, tes- 
tified as follows: 


Direct Examination 
By Mr. Ramsey: 

Q. Where did vou reside, Mr. Salvini, prior to the 
time that the government took over the territory now 
embraced in the Hanford Engineering Works Proj- 
ect? A. I didn’t get that question. 

Q. Tsay, where did you reside prior to the time 
that the government took over the territory that is 
now embraced in the Hanford Engineering Works 
Project ? 

A. Where I reside hefore they took it over? 
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Q. Yes. A. At Hanford. 

Q. How long had you resided in that vicinity ? 

A. Since 1917, I think it is. 

Q. And during that whole period from 1917 until 
1943 you were a resident of the Priest Rapids Irriga- 
tion District? [863] A. Yes. 

@. You owned lands within the District? 

A. Yes. 

Q. What, if any, official position did you hold 
with the Priest Rapids Irrigation District? 

A. I was on the Board of Directors, and I was 
chairman. 

Q. For how long a period were you a director or 
the chairman of the Board of Directors in the Dis- 
trict? 

A. Well, I don’t know just what date it was, but 
since—I think it is since they started the District to 
operate. 

Q. That would be about 1931 or 732? 

A. Well, the receiver had something to do, I 
think, at that time, and we operated in conjunction 
with the receiver, I think; I forget just what the ar- 
rangement was at that time. 

Q. Well, now, back in 1917 when you first went 
into the area the lands in what is now known as the 
Priests Rapids Irrigation District were irrigated 
from what means, and from what source ? 

A. The same source that it was in there now. 

Q. Who operated what is now the District facili- 
ties? 

A. Well, at that time there was three companies, 
T think it was. 
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Q. Yes. Were those municipal or semi-municipal 
corporations, or were they private companies? [864] 

A. ‘They were private companies. 

Q. And were those three companies the Agathon 
Land Company, the Consumers’ Ditch Company, 
and the Black Rock Power and Irrigation Com- 
pany ? 

A. Yes. 

Q. And the power plant and transmission lines 
were operated by the Black Rock Power and Irriga- 
tion Company, is that correct ? A. Yes. 

Q. The pumping plant was operated by which 
company ? 

A. By the Consumers’ Ditch Company. 

Q. And the ditches themselves, the canals, were 
operated by the Consumers’ Ditech Company ? 

A. The same company. 

Q. The land was being sold by the Agathon Land 
Company, is that correct ? A. Yes. 

Q. Now, what happened to these companies prior 
to the time that the District took over the facilities ? 

Mr. Powell: If your Honor please, I don’t know 
the purpose of these questions, but if it is the purpose 
of showing the purchase price of the property, I will 
object as too remote, over ten or eleven years before 
the property was taken. 

The Court: Well, we haven’t got to that yet. I 
[865] think the general history is pertinent here, to 
show the background of this project. Go ahead with 
the examination. 
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A. Well, before I went on that District there was 
litigation, and this company here was already split 
when I was up there, in three companies. 

Q. Yes. 

A. And right in the spring, I guess, 1918 or 719, 
they started a case, the Adamson and Black Rock 
Power. The purpose of that, the company, they tried 
to sell the power over from the land, and they liti- 
gated until [ don’t know just when the decision come 
out, but it was over ten years after, or so, and being 
the people they was successful, then they went and 
had the receiver. 

Q. The three companies, and particularly the 
Black Rock Power and Irrigation Company, went 
into the hands of a receiver? 

A. They went into the hands of the receiver, 
when they see they couldn’t separate the property 
from that land, so the District just about that time 
it was alive then; there wasn’t anybody else that 
could take that property, because they couldn’t 
operate it. 

Q. And the District itself purchased the prop- 
erty of the Black Rock Power and Irrigation Com- 
pany ? 

A. We didn’t purchase it; we just took it over 
from the [866] receiver. 
 Q. Well, didn’t you pay something for it? 

A. We just paid the receiver’s costs. 

Q. . Yes. By receiver’s costs you mean the upset 
price set by the Court? 

A. ‘The price that the Court set on the receiver’s 
expenses. 
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Q. Exactly; the price fixed by the Court. Now, 
prior to the Black Rock Power and Irrigation Com- 
pany and the other companies taking over there, 
this whole set-up had been handled by the Hanford 
Power and Irrigation Company, hadn’t it? 

A. Well, that was the original company. 

Q. They built the plant? 

A. Built that stuff. 

Q. And built the pumping plant? 

A. And finally when that company had_ to 
finance that thing, well they sold a lot of stock; the 
American Power and Light got all that stock, and 
that’s where the trouble started, until 1928 or 1929 
when the people knew they couldn’t take possession 
of the power plant, so the District, they organized 
the District, and took it over. 

Q. Well, let’s get back to the first step first. The 
power plant was built by the Hanford Power and 
Irrigation Company ? A. Yes. [867] 

Q. The transmission Ines were put in by that 
company ? 

A. Well, the transmission line, part was built by 
the Hanford Power and Irrigation Company, but 
at the time they were forced to sell a lot of stock to 
the eastern capital 

Q. Well, never mind that; let’s keep on with the 
history. A. Well, that’s what happened. 

Q. Now, the power plant was built by the Han- 
ford Power and Irrigation Company ? 

A. Yes. 
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Q. The transmission line, at least in part, was 
built by the company, is that correct? 

A. Well, there was a change during the trial and 
litigation; I couldn’t tell you just what, here, but 
part of those lines that was built now, the line that 
was coming to Yakima from Priest Rapids, that 
was built just about the time that they had to sell 
a lot of bonds. 

Q. Built by whom? 

A. The Pacific Power was in the field already 
at that time. 

Q. Well, who built the line? 

A. Well, it was the Black Rock Power, just be- 
fore the splitting of the Black Rock Power and the 
Consumers’ Ditch Company, so that naturally was 
in the name of the Hanford Power and Irrigation 
Company. 

Q. Now, who built the pumping plant? [868] 

A. Well, the same company. 

Q. The Black Rock, or the Hanford? 

A. The Hanford Power and Ivrigation district. 

Q. Who constructed the ditch system and the 


canal system ? A. The same company. 
Q. The Hanford Power and Irrigation Com- 
pany ? A. The same company. 


Q. Now, what happened? How did the owner- 
ship of these companies change from the Hanford 
Power and Irrigation Company to the Black Rock 
power and irrigation company, and the Consumers’ 
Ditch Company, and the Agathon Land Company ? 

A. Well, that’s just the time that I didn’t was 
there, but I just hear, because there was quite a talk 
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about what happened before I was there, when the 
Hanford Power and Irrigation Company was forced 
into receivership. 

Q. And the Black Rock and the Consumers’ 
Ditech Company and the Agathon Land Company 
took over the assets? 

A. No, whoever took over was a fellow by the 
name Lyon and Pierce, and those was connected 
with the American Power and Light, and then they 
split the company, and they say that the Black Rock 
was independent, they owned the Black Roek, and 
they told the people they could take the canal. 

Q. Let’s don’t go into what they contended, Mr. 
Salvini. J am just trving to get the historical 
background at the [869] present time. JT under- 
stand there was a lot of contentions taken up to the 
courts in the various litigation. Following the re- 
ceivership of the Hanford Power and Irrigation 
Company these individuals purchased the proper- 
ties, is that correct? A. Ves. 

Q@. And then formed the three companies that 
we have spoken of, the Consumer’ Ditch Company, 
the Black Rock Power and Irrigation Company, 
and the Agathon Land Company ? A. Yes. 

@. And then subsequently these companies want 
into the hands of the receiver? 

A. They went into the hands of the receiver be- 
eause they was forced 

Q. Let’s don’t attempt to explain the reasons for 
the receivership. The fact remains they went into 
the hands of the receiver, didn’t they? 

A. “They quit. 
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Q. Well, they were in the hands of the receiver? 

A. Yes. 

Q. And the Irrigation District purchased these 
properties from the receiver? A. Yes. 

Q. Now, don’t answer this question until counsel 
has had an opportunity to object. What was the 
price paid by the [870] Priest Rapids Irrigation 
District for the power plant, together with the canal 
that serves it with water, the transmission lines, the 
pumping plant, and the ditch, rather, the ditches, 
and canal systems and laterals now operating in the 
District? 

Mr. Powell: May we have the date of that, ap- 
proximate date? 

Q. About 1931 or ’32? 

A. Something like that. 

Q. Just a minute, let counsel make his objection. 

Mr. Powell: Thank you. We object, if your 
Honor please, as being too remote in order to fur- 
nish evidence of any value at the time of taking in 
October or April, 1943, and if the Court does permit 
it, the jury should be instructed it is only received 
as historical evidence. 

Mr. Ramsey: I submit to the Court that each 
and every one of the witnesses called on the stand 
have stated in their opinion the historical and 
financial record of these properties are of impor- 
tance in determining the present value, or the value 
in 1943, of those properties, and I am attempting to 
_ place before the jury the historical and financial 
record of the properties up to the time the govern- 
ment took over. 
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The Court: I think I’ll have the jury step out 
just a moment. We might as well settle this before 
we [871] go on. 

(Whereupon, the following proceedings were 
had without the presence of the jury and one 
alternate juror.) 


Mr. Powell: Another ground to my objection 
may be, if your Honor please, that this was a dis- 
tress sale and not a sale between individuals dealing 
as an ordinary purchaser and seller. 

The Court: Well, I think as evidence of sale a 
receiver’s sale wouldn’t be a voluntary sale. The 
price at which an owner acquired the property— 
correct me 1f I’m wrong—may or may not be admis- 
sible, depending on the lapse of time. Is that the 
rule, as too remote? 

Mr. Ramsey: Generally speaking, your Honor, 
that is the rule, if applied to properties where the 
test 1s the fair market value as determined by com- 
parable sales. We’re dealing with properties where 
we can’t apply that rule. We must use every other 
approach that can be used, and Heaven knows we’ve 
used it in this proceeding. Now we’re getting into 
the matter of the direct purchase of this particular 
property, and granting that it 1s remote in point of 
time, nevertheless since we can’t deal on a fair 
market value as established by the sale of compar- 
able properties, where the rule is cinehed down 
‘‘within a reasonable time”’ as reflecting fair market 
values, then [872] we must revert to something dif- 
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Yerent again, and this is one approach that I think 
is proper and right, to give it whatever value it may 
have in the proceeding, and each of these witnesses 
have testified ‘‘ordinarily, yes, in a case of this sort 
very great attention would be paid to the financial 
history of the particular property; we’re working 
on it now as income property, reproduction cost less 
depreciation, reproduction cost without depreci- 
ation, reproduction cost not on the particular 
piants themselves, but on a hypothetical plant’’ that 
the witness believed would be comparable for pro- 
duction of that amount of power, and what the 
average cost would be. Certainly this is as closely 
tied in to the ultimate result as any of the ap- 
proaches used to the present time. 

The Court: Historical book cost could have been 
used, I think, if it was available. This is a little 
different, however, from historical book cost. 

Mr. Ramsey: I will say again that this in part 
is merely preliminary. I expect to follow the finan- 
cial history of this matter from the time it was ac- 
quired by the District. That can be shown by show- 
ing what the bonded indebtedness was for the pur- 
pose of purchasing this power site and all the facil- 
ities, and then show whether that imdebtedness 
increased or decreased thereafter while they were 
operating the particular properties [873] 

The Court: I think I can hear from the other 
side. 

Mr. Cheadle: First, your Honor, again the lead- 
ing case of Olson vs. United States, Supreme Court 
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of the United States in 1933. This case has been 
followed in case after case of the Circuit Courts of 
Appeal, and cited with approval by the Supreme 
Court of the United States. 
The Court: What is the citation of that again? 
Mr. Cheadle: 292 U. S. 246, and I’m reading 
from page 255: 

‘That equivalent is the market value of the 
property at the time of taking, contemporan- 
eously paid in money. It may be more or less 
than the owner’s investment. He may have ac- 
quired the property for less than it is worth, or 
he may have paid a speculative and exhorbitant 
price. Its value may have changed substan- 
tially while held by him. "The return vielded 
may have been greater or less than interest, 
taxes, and other carrying charges. The public 
mav not by any means confiscate the benefits or 
be required to bear the burden of the owner's 
bargain. He is entitled to be put in as good a 
position pecuniarily as if his property had not 
been taken. He must be made whole, but is not 
entitled to more. It is the [874] property, and 
not the cost of it, that is safeguarded by state 
and Iederal constitutions.” 


We submit, therefore, that what is guaranteed by 
the Federal constitution to be paid in just ecompen- 
sation in this case, in this trial, is the market value 
of that property in 1948, and not the cost of it to 
the Priest Rapids Irrigation District company in 
1932 or whatever that date in the early thirties was. 
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The Court: 1931, I think, wasn’t it? 

Mr. Cheadle: 1931. We submit that that is so 
remote that the question of what they paid at that 
time is a question which is inadmissible under the 
clear statement of the Supreme Court of the United 
States in the Olson case. Moreover, and with 
regard to the point that Mr. Powell made that this 
was a distress sale, and it was rather unlike most 
reeeiver’s sales, your Honor, in Blakely vs. Priest 
Rapids Irrigation District, 168 Wash. 267, and I 
read from page 282, on which page the Supreme 
Court of this state quoted from the decree of sale 
entered by this District Court: 

‘The receivership in this cause has been pro- 
longed far beyond the time anticipated when 
the court appointed such receiver at the initia- 
tion of this litigation. Such receivership has 
only thus been continued for the purpose of en- 
abling [875] the parties in interest to effect 
some form of financial re-organization that 
would assure at receiveship sale a purchaser 
able and willing to carry on and perform the 
various obligations involved in the conduct of 
such irrigation enterprise. The various efforts 
heretofore made by parties in interest to per- 
feet such reorganization and/or to procure a 
purchaser of the assets at receiver’s sale have 
been so far fruitless. This court has become 
convinced that it is not practicable or feasible 
to continue indefinitely the operation of these 
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receiver is necessarily without funds or eredit 
with which to make essential repairs and re- 
placements on the property involved in said 
receivership. It is apparent to this court that 
although the receiver has performed his duties 
with the utmost faithfulness and competency, a 
continuance of the receivership beyond the 
present time will work seriously to the detri- 
ment of the irrigation enterprise whose facili- 
ties are involved in this litigaton.”’ 


I do not want to read at too great length from 
that, your Honor. The Court goes on and con- 
eludes that it shall be put up for sale with the upset 
price merely the amount of indebtedness which the 
receiver himself had incurred in the operation of 
the properties during the receivership, [876] for 
which indebtedness he had issued receiver’s certifi- 
cates, and we submit that that was clearly a distress 
sale, and that for that additional reason this evi- 
dence should not be admitted and go before the 
jury, and certainly that if over our objection it were 
admitted, at the time when it comes in we respect- 
fully submit the Court should instruct the jury, and 
certainly if it does come in it is entitled to the 
httlest of weight, and we submit that under the 
Olson case it is not entitled to any weight at all, 
because this District is entitled to the value of its 
property in 1943, and it is entirely irrelevant as to 
what the owner paid for the property, certainly, 
when he bought it in 1932. 
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Mr. Ramsey: I submit this is not an ordinary 
distress sale at all. Had counsel not quoted from 
the particular case I should have done so myself. 
Here was a situation where for years and years this 
reccivership was continued for the purpose of en- 
abling them to find a purchaser for this property. 
This wasn’t a case of where the sheriff goes out and 
puts up property for sale and right there and then 
knocks it down to the highest bidder. On the other 
hand, the Court continued the receivership over a 
long period of years, and during that entire time 
any person could have purchased the property, and 
every effort was being made by the receiver and 
every other party involved to find a purchaser of the 
property, so it in no sense of [877] the word was a 
distress sale. The property was for sale, but it 
wasn’t shoved up for sale to the highest bidder at a 
specific moment and without adequate time in which 
to canvas the possible purchasers. It was held in 
receivership for vear after year after year to enable 
the receiver and the owners of the property to find a 
purchaser. It was anything but a distress sale, and 
anything but the ordinary type of a forced sale. 
There isn’t the slightest relationship. Now, so far 
as counsel’s other quotation is concerned, certainly 
what we’re attempting to find in this proceeding is 
the fair market value, and certainly I’m not urging 
on the court that this is the sole measure of the fair 
market value, any more than any of the other ap- 
proaches that have been used represents the fair 
market value. Boiled down the fair market value 
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must be determind from the results obtained by all 
the approaches used, and [ submit to the Court that 
certainly the financial history of this particular 
property, the prices paid, the results obtained in the 
operation of the property, are matters that properly 
should go to the jury in their attempt to determine 
what represents the fair market value of this par- 
ticular property. 

The Court: IJ think it is conceded by everyone 
that the measure of value in this case as stated in 
Olson vs. United States is the fair cash market 
value at the [878] time of the taking, but in the case 
of electrical power properties, properties of the kind 
involved in this action, there isn’t an actual market 
for them. You can’t prove the value more directly 
by comparable sales. It is permissible to show 
various other things, such as income, reprodueion 
cost new, reproduction cost new less depreciation, 
and historical book cost, things that do not show 
dnectly, any of them, the cash market value, but 
may be taken into consideration by the jury as bear- 
ing indirectly upon that value, so that I think here 
vou could go into the past history of this project if 
you showed historical book cost, but this matter is 
different from that, and it just seems to me we must 
draw the line somewhere here, and it would seem to 
me that permitting evidence to go to the jury of the 
price paid for this company at a receiver's sale in 
1931, which I think the court can take judicial no- 
tice was almost the hottom of the depression, when 
the measure of value, the ultimate measure, is the 
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year of 1943, which was referred to as a lush war 
year, and the objection will be sustained. However, I 
might state that he can go into the financial history 
of the operation under the defendant irrigation dis- 
irict to show any pertinent matters as to whether or 
not the operation was profitable or otherwise. If 
there is any objection to that I might as well hear it 
now, because it seems to me that since it has been 
contended [879] this property has a very substantial 
value because it can be operated profitably by pro- 
duction of power for commercial sale, that what has 
happened to them in the past would be pertinent 
and bearing on whether it was profitable or not. 

My. Powell: In order to speed things up, may I 
ask the Court, then, if counsel will be permitted to 
show the operation of the property in its condition 
in prior years, because the condition was changed 
in 1941, the new generator was put in, it was a dif- 
ferent plant, half different, anyway. 

The Court: Well, I think he can show the opera- 
tion under this District, and then the matter of 
changes throughout the years or anything that 
would have a bearing on it would be a matter of 
cross-examination or rebuttal. 

Mr. Powell: ‘Then is there anv information we 
ean furnish counsel to help speed it up? 

The Court: He’ll probably ask more than he 
needs. The government is allowed an exception. 
Bring in the jury. 

(Whereupon, the following proceedings were | 
had within the presence of the jury and one | 
alternate juror.) 
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Direct Examination 
(Continued ) 
By Mr. Ramsey: 

Q. Now, Mr. Salvini, what was the bonded in- 
debtedness of the Priest Rapids Irrigation District 
Immediately after they [880] acquired the prop- 
erties that have been described here? 

A. Well, right at that date, well, I couldn’t tell 
you—if J had the financial statement with me, but 
I know that whatever we settled with the govern- 
ment, we was left with $165,000.00 in bonds. 

Q. No, I’m talking now of what the bonded in- 
debtedness was immediately after they acquired 
the power plant, transmission line, pumping plant, 
and ditches. 

A. Well, it was—we were just reorganized, 
bonds in 1941, I think it was 

Q. No, Mr. Salvini, I’m not interested in 1941. 
I’m talking now 

The Court: I think if the reporter reads it. 

(Whereupon, the reporter read the question, 
as follows: ‘‘Question: No, I’m talking now of 
what the bonded indebtedness was immediately 


after they acquired the power plant, transmis- 
sion line, pumping plant, and ditches’’.) 


A. That was in 1943? 

@. No, Mr. Salvini, I mean back in 1931 or 732. 

A. Oh, that time. I’m pretty sure that the Dis- 
trict float $120,000.00. 

Q. Were all the bonds sold? 
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Mr. Cheadle: If the Court please, just so that 
the record will be straight, we’re agreeable to 
stipulating [881] as is shown in this Blakely vs. 
Priest Rapids case the bond issue at the time coun- 
sel inquires about was $125,000.00. 

The Court: Is that agreeable, that stipulation? 

Mr. Ramsey: "That is acceptable, if the Court 
please. 

The Court: All right, the record will show, then, 
that the bonded indebtedness at that time was $125,- 
000.00. 

Direct Examination 
(continued ) 


Q. Now, was all of that $125,000.00 worth of 
bonds sold at that time, Mr. Salvini? 

A. Must not. I’m not familiar any more. I 
don’t think it was all sold at that time. 

Q. Do you know what the total was of the bonds 
that were sold and were outstanding at that time? 

A. No, I don’t. 

Q. But it was less than the $125,000.00 bond — 
issue? 

A. I think they used all that money, because 
there was a lot of work to do at that time on the 
canals and laterals. It was all broke, and I think 
they used all that money. 

Q@. That is, in the repair of the facilities, and 
so on? A. The repair of the facilities. 

Q. Now, from that date, from 1931 or 732, when 
the District took over these facilities, they operated 
those facilities continuously down to the time that 
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the government took [882] over the properties, 
didn’t they ? Awe Y GS. 

Q. And what was the bonded indebtedness of the 
Priest Rapids Irrigation District on the date that 
the government took over the area out there? 

Mr. Powell: If your Honor please, we have a 
copy of the financial statement of February 28, 1943. 
Will that help counsel ? 

The Court: Perhaps you can get what you want 
from that, and stipulate to it. 


Direct Examination 
(Continued ) 


Q. Ill show you, Mr. Salvini, a financial state- 
ment which counsel for the District states repre- 
sents the financial condition of the District on Feb- 
ruary 12, is it, 1943? 

Mr. Powell: February 28. 

@. February 28, 1943. 

The Court: °48 did you say? 

A. Yes. Now, from this financial statement, if 
vou have no independent recollection, what is shown 
to be the bonded indebtedness of the District out- 
standing ? A. $173,000.00. 

Q. $173,000.00. pee sh huh, 

Q. And what is shown to be the warrant indebt- 
edness of the District outstanding? [883] 

A. $10,636.31. 

Q@. That is the maintenance fund warrant ac- 
eount. What about the construction fund warrant 
account? As a matter of fact, Mr. Salvini, the 
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totel warrant indebtedness of the District at that 
time was the sum of $16,421.09, wasn’t it? 

A. Yeh. 

Mr. Powell: To save time, maybe we can agree 
that this can go in evidence; the jury can balance it. 

Mr. Ramsey: That is satisfactory to me. 

The Court: That’s all right, but how can the jury 
figure it out if you can’t? 


Direct Examination 
(Continued) 


Q. Well, now, Mr. Salvini, under construction 
fund warrant account this statement shows $4,- 
143.74 of warrants outstanding at the beginning of 
the month of February, doesn’t it? 

A. Well, I wouldn’t tell you until I understand 
this thing here, because I tell you the reason for it. 

@. Well, read it. 

A. Just in six months, this statement here 
should show the money that we pay out, a lot of 
bonds and interest on those bonds, before they were 
due, and everything, and we had that money, so 
until I get this thing here in my head [884 ] 

The Court: Can’t vou stipulate as to what the 
current indebtedness was? 

Mr. Ramsey: Counsel has stated that he will 


stipulate that as of the first of the month of Febru-_ 
ary, 1943, there was $4,143.74 worth of warrants | 
outstanding in the construction fund warrant ac-_ 
count, and $10,636.31 worth of maintenance fund — 


warrants outstanding, as of the first of February, 


1943; correct? 


| 
| 
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Mr. Powell: ‘The last of February, 1948; Febru- 
ary 28th. 

Mr. Ramsey: Well, these read ‘‘warrants out- 
standing at the beginning of the month’’. 

Mr. Powell: Well, it says the end of the month, 
too, as to both. 

Mr. Ramsey: Well, as of the end of February, 
1943. 

The Court: Is that acceptable? 

Mr. Powell: Yes, your Honor. 

The Court: All right, the jury may take that as 
evidence, then. 


Direct Examination 
(Continued ) 


Q. So, Mr. Salvini, during the period that the 
Priest Rapids Irrigation District was operating 
these properties the actual bonded and warrant in- 
debtedness outstanding had increased about $75,- 
000.00—no, about $60,000.00, hadn’t [885] it? 

A. Yes. 

Q. Now, this increase in bonded indebtedness, 
eould it have been accounted for by the fact thet 
the District had to replace a generator, or a gener- 
ating unit, in the power plant. and do certain work 
on the canal up there? A. Rant 

Q. That partly explains it. Do you know how 
much money was spent on the canal by the District, 
the power eanal ? 

A. No, I never knew the 
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Q. You don’t know the exact amount? 

ie the exact amount. 

Q. Now, you say at the time that the District 
took over the ditches they were not in good condi- 
tion? A. No. 

Q. And it was necessary to spend money on the 
repair of the canals and ditches. What was the 
condition of those ditches at the time that the gov- 
ernment took them over? 

A. They were in good shape to serve the land 
that we had the facilities. We had some new pipe 
line, just put in in 1940, 48 inch pipe line, down at 
Hanford, was brand new. 

Q. And how much was there of that? 

A. Huh? 

Q. How much of that pipe line was there that 
you put in in [886] 1940? 

A. Well, we put in the whole line with that, the 
lateral that was serving the Hanford area. 

Q. Yes, but how much was there of it? 

A. There was a mile of it. 

Q. About a mile? A. About a mile. 

Q. And what made it necessary to put in that 
mile of pipe line? 

A. Well, it was out of repair, the other pipe line. 

Q. It was impossible to utilize the old pipe line 
any further, so you had to replace it? 

A. Yes. 

Q. Well, that normally happened, didn’t it? 
You always had to replace pipe lines if they went 
to pieces ? A. Not every year. 
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Q. Oh, no; I say as they depreciated and were no 
longer fit for use, you had to replace them; you ex- 
pected to do that when you put in a pipe line, didn’t 


you? A. Yes. 
Q. Now, were you able to get water down that 
eanal to the end of it? A. Yes. 


Q. Had no difficulty in getting water down to 
the end of the canal? [887] 

A. No, we didn’t have any difficulty, but the only 
trouble is that probably some at the end of the canal, 
some day they might say that the water went off; 
it was the big evaporation, that was on the hot days 
in the summer, and in 1940 we took off all the flash 
board, because by adding those flash boards and 
raising the water every once in a while, well, we was 
told by the engineer that it would evaporate more 
than if the water was left running, so after that 
year we didn’t have any complaint any more. 

@. Well, now, as a matter of fact, wasn’t it 
necessary for the farmers down toward the end of 
that canal to reduce their irrigated acreage because 
they couldn’t get water enough to irrigate the total 
acreage they were entitled to irrigate? 

A. No, that isn’t true. 

Q. That isn’t true? 

A. Everyone at the end of the canal, why, they 
had plenty of water, just like the ones that was up 
above. 

Q. And you don’t think that the seepage loss in 
the canals and ditches would reach 50 per cent of 
the water that was pumped into the ditches? 
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A. Oh, no. I don’t think it would be over 20 per 
Cenk 

Q. You don’t think it would be over 20 per cent? 

A. If it was that much. [888] 

Mr. Ramsey: I think that’s all. I might want 
to recall this witness in case I’m not able to elicit 
what I wish from the next witness. 


Cross-Examination 
By Mr. Powell: 


Q. Mr. Salvini, I’ll ask you to examine this 
treasurer’s statement again. The next to the last 
item in the right hand side is the bond construction 
fund ? A. Yes. 

Q. The last line has the heading ‘‘ Balance of. 
fund in month.’’ What was that? 

A. $16,421.00. 

Q. That was offset against your warrant indebt- 
edness you were just talking about, isn’t it? 

A. Yes. 

Q. And did you also have some lands tHe District 
has since been paid for? A. Yes. 

Q. Were they an asset of the District too? 

A. Well, they were an asset of the District, ves. 

Q. It was testified here on ‘Tuesday or Wednes- 
day that the bonded indebtedness at the time the 
power plant was taken in October, 19438, was 
$165,000.00. AY Yes: 

Q: The statement of February 28, 1943, shows 
$173,000.00. What happened to the difference ? [889] 

A. Well, we paid some out of that $16,600.00. 
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Q@. Now, we were talking about the generators, 
and the generator installed in ’41, as accounting for 
a portion of the bonded indebtedness increase. Did 
you do any other work between ’32 and 743? Was 
there a water wheel ? 

A. Well, I don’t know if that we used—the 
water wheel was one item, then there was the work 
in the canal, when we first started, that was an item 
that goes in with it. 

Q. What about the work in the canal in 741? 

A. And the work in the canal, there was replac- 
ing several long flumes, and replacement of a full 
one lateral, and a part of another one, Blakely 
lateral, they called it, and replacement on part of 
the one at White Bluffs, because when we take this 
property over from the receiver they didn’t do noth- 
ing, they just let it go to pieces. We couldn’t run 
water unless we rehabilitate the whole thing. The 
power plant, we couldn’t work it any more because 
they just run 1 in the summer, they let the canal 
fill up with sand and go to pieces. We had to do 
some work before we could get the power. At the 
time we run out from Hanford our bond was $173,- 
000.00; we had enough revenue to pay for it, all 
right; paid in advance with interest. 

Q. Was there also an item that you spent for— 
what about the discharge pipe in the pumping 
station? [890] 

A. Well, the discharge pipe at the pumping 
station, we had a carload of—— 
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Q. Carload of wood staves? 

A. Wood staves, treated wood staves, right there 
on the place. We was going to rebuild the one to 
discharge. The other one was rebuilt just the year 
before, inside, with 2 by 6’s, and we was going to 
put in a new one of the other one; we had the staves 
right there, and the hooks, and everything. They’re 
still up there. 

Q. Do you know how much that cost? 

A. Well, the staves alone was around $4500.00 
or so, $5000.00; I’m not saying the right amount. 

Mr. Powell: That’s all. 


Redirect Examination 
By Mr. Ramsey: 

Q. Now, Mr. Salvini, you’re telling about what 
you did after you took over the plant and the canal 
and the ditches, you just testified a while ago that 
was done out of the $125,000.00 bond issue that was 
floated by the District at the time you purchased the 
property, didn’t you? 

A. No, that first bond issue was, we just barely 
had enough to satisfy the receiver, I think it is, and 
they didn’t have quite enough to do the necessary 
work on the repair of whatever we took over, to get 
the ditches and laterals in shape, because it didn’t 
was enough money; whatever [891] the receiver 
indebtedness was, that took about all of it. 

Q. Well, now, when did you increase your 
bonded indebtedness out there? 

A. Well, I think it was at the time that we put 
in that wheel, the generator, at Priest Rapids. 
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QO. In 1939? 

A. I think it is around that time. 

Q. So the extra amount represented by the in- 
crease of your bonded indebtedness in 1939 certainly 
wasn’t used to do the necessary repair work when 
you took over those facilities in 1932, was it? 

A. Well, we didn’t have $189,000.00 altogether ; 
that $189,000.00 ineludes the previous bonds, that 
wasn’t paid. 

Q. Yes, I understand that, but you didn’t in- 
crease your bonded indebtedness above the $125,- 
000.00 until 1939, did you? 

A. Well, I would say that we didn’t increase it 
before, I think we—there was a lot of finances 
through some other way that I ain’t got in my head 
any more; that’s a long time in the past, and I don’t 
remember. 

Q. Well, you do know, Mr. Salvini, that you 
didn’t pay for any of the repairs you found it neces- 
sary to make after you took over those facilities in 
"31 or 732 out of the increased bond issue made in 
1939, did you? You didn’t pay for the work 

A. I think—of course, we had the WPA up there 
working too. 


Q. Well, now, let’s have a direct answer to the 
question. A. J didn’t remember. 

Q. Well, now, Mr. Salvini, you do know:that you 
didn’t let the bills for cleaning out that canal up 
there, and replacing flumes, and things of that sort, 
done in 1931 or ’32, run until 1939 when you 
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increase your bond issue, to pay, did you? Those 
bills didn’t run for seven or eight years, did they, 


unpaid ? A. No, they were paid. 
@. And they were paid in 1932 or 33, weren’t 
they ? 


A. Well, I think they must have been. 

Q. So they weren’t paid out of the increased 
bond issue that was made in 1939, were they? 

A. Which one? 

@. When you increased your outstanding bond 
issue from $125,000.00 to $185,000.00, or whatever 
you did inerease it to, you didn’t pay those bills 
back in 1931 or 1982 out of the extra money you got 
by increasing your bond issue in 1939 from $125,- 
000.00 to $185,000.00, did you? 

A. No, whenever we increased the bond issue we 
had I think it was $90,000.00, or $65,000.00, to the 
state, and we ineluded it in this one. 

Q. Well, I don’t care who held the bonds. Let’s 
have an [893] answer to the question. 

A. I didn’t remember when we had the order of 
finances. 

Q. Even though you don’t remember the exact 
manner of financing, you can answer the question. 
Read the question. 

A. Well, naturally, if we just have that much 
money, we don’t have any money 

Q. Well, that’s not an answer to the question, 
Mr. Salvini. The reporter will read the question. 
Now, let’s have a direct answer to it. 
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(Whereupon, the reporter read the question, 
as follows: ‘‘Question: When you inereased 
your outstanding bond issue from $125,000.00 
to $185,000.00, or whatever you did increase it 
to, you didn’t pay those bills back in 1931 or 
1932 out of the extra money you got by increas- 
ing your bond issue in 1939 from $125,000.00 to 
$185,000.00, did you ?’’) 

A. No. 

Q. In other words, those bills were all paid up, 
and the increase in 1939 was not due to the work 
that you did in 1932 on the power canal, and the 
increase in 1939 was not due to any replacement of 
flumes or any replacement of pipe lines or anything 
of that sort that was done back in 1932, was it? 
That wasn’t what caused you to increase your 
bonded indebtedness in 1939, was it? 

A. Well, not to stuff that was already made, no. 

Q. No, that’s the point exactly. That’s all, Mr. 
Salvini. 

The Court: Any further questions ? 

Mr. Powell: No, your Honor. 


(Whereupon, there bemg no further ques- 


tions, the witness was excused. ) 


The Court: The court will recess for ten 
minutes. 
(Short recess. ) 
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(All parties present as before, and the trial 
was resumed. ) 


R. S. RETERSON 
recalled as a witness on behalf of the Petitioner tes- 
tified as follows: 


Direct Examination 
By Mr. Ramsey: 

Q. Mr. Reierson, you are the secretary of the 
Priest Rapids Irrigation District ? 

A. Yes, sir. 

Q. And prior to taking over the duties as secre- 
tary, you were a member of the Board of Directors 
of the Priest Rapids Irrigation District ? 

A. A member of the Board of Directors from 
1940 until March of 1944. 

Q. As secretary of the District you are the cus- 
todian of the records of the District? 

A. That is right. 

Q. I will ask you, Mr. Reierson, whether about 
1938 or 1939 the District, that is, the Priest Rapids 
‘Irrigation [895] District, optioned all of its lands 
acquired by foreclosure or other means, to the 
Priest Rapids Development Company ? 

A. The records show that they entered into an 
agreement with the Priest Rapids Development 
Company in 1939. 

Q. Do you have the original contract that was 
entered into at that time? 

A. I haven’t been able to put my hands on it. 
I’ve been looking for it, and I couldn’t find it in 
the files. Apparently the previous secretary must 
have mislaid it. 
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Q. Do you have a copy of that contract ? 

A. No, I haven't. 

Q. If I showed you a copy of that contract would 
you recognize it? A. I will, ves. 

Q. State whether or not as a part of that con- 
tract, and for the purpose of supporting that con- 
tract, there were certain resolutions adopted by the 
Board of Directors of the Priest Rapids Irrigation 
District? A. In 1939? 

@. Yes, resolutions. A. Yes, there were. 


(Whereupon, copy of contract between Priest 
Rapids Irrigation District and Priest Rapids 
Development Company was marked Plaintiffs’ 
Exhibit ‘‘B”’ for identification.) [896] ».— 


The Clerk: I’ve been using the word ‘‘ Plaintiff”’ 
because I have a stamp that says ‘‘ Plaintiff’’ and I 
don’t have one that says ‘‘ Petitioner.”’ 


Direct Examination 
(Continued ) 


Q. Mr. Reierson, I hand you plaintiff’s identifi- 
cation ‘‘B’’, and ask you whether that is a copy of 
the contract to which you have referred ? 

A. That apparently is the correct copy, signed 
by Salvini and Serier. Salvini was president of the 
board at that time, and Kenneth Serier was the 
secretary. 

Q. Now, to the original contract, however, was 
attached a list of lands covered thereby, isn’t that 
true? 
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A. Yes, a list of the lands that were available for 
sale, that were owned by the District. 

Q. Now, this copy doesn’t have attached to it 
that list of lands? A. No. 

Mr. Ramsey: I offer in evidence plaintiff’s 
Exhibit ‘‘B’’ for identification. 

Mr. Powell: We object as immaterial, if your 
Honor please, as having no bearing upon the issue 
before the jury, the matter of having determined the 
value of the properties. 

The Court: It will be admitted. Objection over- 
ruled. Exception allowed. [897] 


(Whereupon, Plaintiff’s Exhibit ‘‘B’’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued ) 


Q. Now, Mr. Reierson, do you have in your rec- 
ords a copy of the resolutions passed by the Board 
of Directors authorizing the drawing of this con- 
tract with the Priest Rapids Development Com- 
pany ? 

A. It is on record in the minutes. 

(Whereupon, copy of resolution was marked 
Plaintiff’s Exhibit ‘‘C’’ for identification.) 


Q. Mr. Reierson, I hand you Plaintiff’s identifi- 
eation ‘‘C’’, and ask you if that is a copy of the 
resolution adopted by the Board authorizing the 
District to enter into the contract with the Priest 
Rapids Development Company that has just come 
into evidence ? 
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Mr. Powell: I might state to your Honor and 
the witness that I compared the copy with the origi- 
nal that appears in Mr. Reierson’s files, and it seems 
to be a copy. 

Mr. Ramsey: The purpose of offering the copy, 
your Honor, is not to rob the files of the District. 

The Court: Well, if no objection is made on the 
ground that it is a copy, the copy may be used. 

A. That is the same copy. 

Mr. Ramsey: I offer in evidence plaintiff’s [898] 
exhibit *‘C’’, 

The Court: It will be admitted: 

(Whereupon, Plaintiff’s Exhibit ‘‘C”’’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued ) 


Q. Now, Mr. Reierson, I'll ask you whether or 
not your records show that on the 7th day of May, 
1940, a supplemental agreement was entered into 
between the Priest Rapids. Irrigation District and 
the Priest Rapids Development Company, extend- 
ing and somewhat changing the terms of the origi- 
nal contract of 1939? 

A. That is in May of 1940? 

Q. Yes. 

A. A supplemental agreement was drawn up. 

Q. Do you have the original of that supple- 
mental agreement in the District files? 

A. It should be. Just the minutes. The minutes 
are there on file, the resolution authorizing it. The 
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agreement apparently had been attached to the orig- 
inal copy; at least we couldn’t find it. 

Mr. Powell: I didn’t get that answer. 

A. The supplemental agreement has apparently 
been attached to the copy of the 739 agreement, and 
we have just the minutes there, a resolution author- 
izing that supplement agreement. [899] 


(Whereupon, copy of 1940 supplemental 
agreement was marked Plaintiff’s Exhibit ‘‘D’’ 
for identification.) 


Q. I hand you Plaintiff’s exhibit ‘‘D’’ and ask 
you if that is a copy of the 1940 supplemental con- 
tract referred to? And what was your answer? 

A. That is the agreement, or that is the reso- 
lution. 

The Court: You’ll have to speak a little louder, 
Mr. Reierson, please. 

A. This is from the minutes of the—— 

The Court: What was the ‘‘this’’? 

A. The exhibit that he handed me. 

Q. Well, that is entitled ‘‘This Agreement’. Is 
that the agreement that was made between the 
Priest Rapids Irrigation District and the Priest 
Rapids Development Company on the 7th day of 
May, 1940? A. Yes. 

The Court: Are you handing him now plaintift’s 
identifieation ‘‘D’’? 

Mr. Ramsey: Yes. We offer plaintiff’s identifi- 
eation ‘‘D”’ in evidence. 

Mr. Powell: Same objection, your Honor. 

The'Court: It ‘will be admitted. 
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(Whereupon, Plaintiff’s Exhibit ‘‘D”’ for 
identification was admitted in evidence.) [900] 


Direct Examination 
(Continued) 

Q. Now, Mr. Reierson, state whether or not that 
particular agreement was supported by resolutions 
of the Board of Directors? A. Yes, it was. 

(Whereupon, copy of resolution was marked 
Plaintiff’s Exhibit ‘‘E”’ for identification. ) 


Mr. Powell: If counsel has no objection I will 
hand the witness the original file. 

Mr. Ramsey: Yes. I think the Court will under- 
stand that we have agreed with counsel to use 
copies, if they prove to be true copies. 

The Court: Yes, the copies may be used, if no 
objection is made on that ground. = 

Q. I hand you, Mr. Reierson, plaintiff’s identifi- 
eation ‘‘E’’, and ask you what that document is? 

A. That is a resolution passed by the Board of 
Directors of the Priest Rapids Irrigation District, 
a copy, on May 7, 1940. 

Q. In relation and in connection with 

A. Authorizing the supplement agreement. 

Q. Of May 7, 1940? A. Of May 7, 1940. 

Mr. Ramsey: We offer plaintiff’s identification 
“*H”’ in evidence. [901] 

Mr. Powell: Same objection, your Honor. 

The Court: Admitted. 

(Whereupon, Plaintiff’s Exhibit ‘“‘E”’ for 
identification was admitted in evidence.) 
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Direct Examination 
(Continued) 


Q. Now, Mr. Reierson, in 1943 was the contract 
of 1939 and ’40 further extended by agreement be- 
tween the Priest Rapids Irrigation District and the 
Priest Rapids Development Company ? 

A. By a resolution of the Board of Directors on 
February 15, if I remember correctly, the contract 
was extended to include another year. 

Q. Do you have a copy of that particular resolu- 
tion in your files ? 

A. Iam sure there is a copy in the 1948 files. 


(Whereupon, minutes of meeting of Febru- 
ary 15, 1948, was marked Plaintiff’s Exhibit 
‘‘F’”’ for identification. ) 

(Whereupon, resolution, was marked Plain- 
tiff’s Exhibit ‘‘G’’ for identification.) 


Mr. Powell: ‘T'o save my objecting, may it be 
understood that all these matters are over my ob- 
jection ? 

The Court: Yes, all these matters in connecticn 
with the contract. 

Q. I hand you, Mr. Reierson, plaintiff’s identifi- 
eation ‘‘K’’, [902] and I ask you what that is? 

A. Exhibit ‘‘F”’ are the original minutes of the 
meeting of the Board of Directors on February 15, 
1943. | 

Q. Dealing with what? 
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A. Business transacted at that meeting, includ- 
ing an extension of the contract or agreement with 
the Priest Rapids Development Company. 

Q. I hand you plaintiff’s Exhibit ‘‘G’’, and ask 
you what that document is? 

A. That is the resolution authorizing the exten- 
sion of that contract of March 13, 1939, as supple- 
mented by said contract of May 7, 1940, and is now 
extended and kept in full force and effect until the 
15th day of March, 1944. 

Mr. Ramsey: I offer in evidence plaintiff's 
identifications ‘‘F’’ and ‘‘G’’, and ask leave of the 
Court to substitute therefor copies, and withdraw 
the exhibits. 

Mr. Powell: That is agreeable. 

The Court: Copies may be substituted. Thev 
will be admitted over objection of the defendant. 
Exception is allowed. 

(Whereupon, Plaintiff’s Exhibit ‘‘F”’’ for 
identification was admitted in evidence.) 

(Whereupon, Plaintiff’s Exhibit ‘“‘G’’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued) 


Q. Now, Mr. Reierson, on the Ist day of June, 
1943, was [903] there a further resolution passed by 
the Board of Divectors of the Priest Rapids Lrriga- 
tion District relative to these contracts? 

A. What date? 

Q. June 1, 1948. A. Yes, there was. 
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(Whereupon, copy of resolution dated June 
1, 1948, was marked Plaintiff’s Exhibit ‘‘H”’ 
for identification. ) 


Q. I hand you plaintiff’s Exhibit ‘‘H”’ for iden- 
tification, and ask you what that document is? 

A. Plaintiff’s ‘‘H’’ is a copy of a resolution 
passed by the Board of Directors of the Irrigation 
District on June 1, 1948, wherein the Priest Rapids 
Irrigation District is giving an option on lands of 
the District to the Priest Rapids Development Com- 
pany. 

Mr. Ramsey: I offer plantiff’s identification 
““H”’ in evidence. 

The Court: It will be admitted, over objection 
of the defendants. 

(Whereupon, Plaintiff’s Exhibit ‘‘H’’ for 
identification was admitted in evidence.) 


The Court: Was that last one the original, or a 
copy? 
Mr. Ramsey: Copy, your Honor. [904] 
(Whereupon, copy of supplemental agree- 
ment dated June 29, 1948, was marked Plain- 
tiff’s Exhibit ‘‘1’’ for identification. ) 


Direct Examination 
(Continued) 


Q. Mr. Reierson, was there an agreement, a sup- 
plemental agreement or real estate contract, entered 
into about the 29th of June between the Priest Rap- 
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ids Irrigation District and the Priest Rapids Devel- 
opment Company covering Districts lands? 

The Court: 1943? 

Q. 743, yes. A. Yes. 

Q. I hand you plaintiff’s identification ‘‘1’’ and 
ask you whether that is a copy of such contract ? 

A. That is a copy. 

Mr. Ramsey: I offer plaintiff’s identification 
“*T’’ in evidence. 

Mr. Powell: I would like to make this further 
objection, your Honor, that the identification is 
dated on June 29, 1943, which was three months 
after the irrigation properties were taken over by 
the government, and therefore should have no ma- 
terial bearing in this case on that account. 

The Court: Does it relate to the same land under 
option? [905] 

Mr. Ramsey: Yes. 

The Court: It will be admitted, then, over objec- 
tion. 

(Whereupon, Plaintiff’s Exhibit ‘‘I’’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued) 


Q. Now, Mr. Reierson, with the exception of the 
last contract, the copy of the last contract admitted, 


the lands covered by the contracts are not attached 


\ 


to the copies, but as to the original contracts a 
description of the land was made a part of the con- 
tract, was it not? 
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A. In the original agreement ? 

Q. Yes. 

A. My understanding was that the land was 
listed and classified into two groups. 

@. The contract, or option, or whatever 
you want to call it with the Priest Rapids De- 
velopment Company covered all the lands of the 
District, that is, owned by the District, within the 
boundaries of the Irrigation District itself? 

A. That’s Tight. 

@. And by supplemental agreements any lands 
that were acquired by the District through foreclos- 
ure or otherwise within the boundaries of the Dis- 
trict were added from time to time? 

A. That’s right. [906] 

Q. So that at all times after the original agree- 
ment was entered into, the Priest Rapids Develop- 
ment Company had a contract or option, whichever 
you want to eall it, covering all of the lands owned 
by the District within the boundaries of the District 
itself? A. Yes. 

Q. Now, Mr. Reierson, if you know, what was 
the purpose of the District in entering into this 
contract with the Priest Rapids Development Com- 
pany ? 

A. At the time this agreement or contract was 
entered into I wasn’t on the Board, but my personal 
information and what I gathered when on the 
board, for colonization purposes, to bring in more 
settlers and also to develop the District in general. 

Q. To colonize additional lands within the 
District ? 
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A. Yes, and at the same time improve and 
develop the irrigation facilities of the District. 

Q. Now, under this series of contracts or exten- 
sions of the original contract with the Priest Rapids 
Development Company, was there land sold within 
the District between 1939 and 1943 by the Priest 
Rapids Development Company ? 

A. From time to time sales were made. I believe 
there were about 43 contracts made. 

Q. Some 43 tracts? 

A. 48 contracts made, totalling about 685 acres. 

Q. And that was additional lands within the 
District that had formerly been in the District own- 
ership through foreclosure or otherwise ? 

A. That is right, yes. 

Q. Was there additional lands being negotiated 
for sale by the Priest Rapids Development Company 
at the time that the government initiated the Han- 
ford Project? 

A. You mean were there—was the Priest Rapids 
Development Company contemplating sales, or 
negotiating sales ? 

Q. Yes, negotiating sales of additional lands at 
the time the government took over? 

A. That was during the war time; as I recollect 
there were very few sales made at that time, and I 
don’t remember anything being in the process of 
being marketed. The active salesman was sick in 
bed, had been for four or five months, and Mare 
Miller, the president, was working for the Army 
Engineers. 
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Q. Had all of the additional 600 acres or so of 
land that had been sold by the Priest Rapids Devel- 
opment Company been placed back under irrigation 
at the time that the government took over the area? 

A. There were a few exceptions. Most of the 
tracts were irrigated. There were a few, one tract 
of about 80 acres, approximately 80 acres, that were 
sold to a man by the name of Mr. Supple for graz- 
ing purposes, and it [908] was not possible to fur- 
nish water with that, and it was sold with that un- 
derstanding. We always had an understanding that 
the Development Company would not make a sale 
of land that couldn’t be watered unless the buyer 
put in his own well. 

@. That was not included in the contract? 

A. Not included in the contract, but it was a 
working agreement, a verbal agreement, that we had 
among ourselves at that time, or while I was on the 
Board. 

Q. Now, let’s see if I understand your working 
agreement. I’ll state my understanding; you correct 
me if I’m wrong. You had a verbal agreement with 
the Priest Rapids Development Company aside from 
the contract, and outside the contract, that in the 
sale of lands they would not se!l lands where it 
would be unduly expensive for the District to 
deliver water on those lands for irrigation purposes ? 

A. We were not to deliver or sell land where we 
couldn’t deliver water; at the time we didn’t want 
to spend money to furnish water to small tracts 
because we were working on a larger plan of devel- 
opment. 
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Q. In other words, Miller and his associates had 
agreed with you that before selling a particular 
tract of land, they would check with the District to 
see whether irrigation of the tract would impose an 
additional burden on the District of constructing 
facilities in order to irrigate [909] it? 

A. That’s right. 

Q. The general understanding also was that as 
time went on and additional settlers were in the 
District, and additional money available for the 
construction of facilities, and additional demand 
for facilities arose, that the District would extend 
its facilities to other lands? 

A. Yes, that’s right. 

Q@. And then they ‘would be sold by the Priest 
Rapids Development Company, and that was not a 
part of the contract, but simply a gentleman's agree- 
ment ? A. Gentlemen’s agreement, yes. 

Q. Between the District and the Development 
Company. I think that’s all. 


Cross-Examination 

By Mr. Powell: 

®. You stated that as time went on you expected 
that other settlers would come in. Your situation 
was pretty well fixed on April 1, 1943, wasn’t it, Mh. 
Reierson? Did you have plenty of water to furnish 
all the lands? 

A. We furnished water to all the land that we 
had a demand for during that year, ’42. 

Q. In 742? mm Yes. 
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Q. And were there additional lands that were to 
receive [910] water, or lands that made additional 
demands for water, between 1942 and April, 1948? 

A. Were there additional demands? 

Q. Additional demands for water. 

A. From new 

Q. Yes, from new tracts. 

The Court: From when? 

Q. From ’42 to April 1, 743. Did you answer, 
Mr. Reierson ? 

A. Well, I want to be sure about the date. Is 
that from the 1st of 1942, until April? 

Q. No, from the close of the season in ’42, when 
you said you had enough water to serve everybody 
who wanted water, until April 1, 743, were there 
any new lands requesting water ? 

A. There had been no additional sales made, and 


no new demands for water. 

Q. Now, this gentlemen’s agreement you testified 
to on your direct examination, was that carried 
through on all of the transactions that you had with 
reference to Mr. Miller? 

A. Yes, that was an agreement when I came on 
the Board, and I thought it was part of the contract 
until I read it. 

@. What was the practice when a sale was being 
made in which a request might be made for water? 

A. Mr. Adams or Mr. Miller would contact the 
secretary or [911] the Board members and inform 
them that he had a purchaser for a certain tract, 
and what was the Board’s desire in that respect, 
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and if they O.K.’d it, why, he closed the deal, and 
if the Board members thought they couldn't furnish 
water, they would disapprove it. 

Q. And after their disapproval what happened ? 

A. They would locate them on some other tract, 
as a rule. 

Q. Did you have in the fall of ’42 sufficient water 
to irrigate additional property other than the prop- 
erties being served ? 

A. We had a full canal with water usually min- 
ning out the end of the canal, overflow. 

Q. Why were these tracts, then, that you didn’t 
—JI mean, why did you not agree to deliver water 40 
these tracts? 

A. That might have been sold? 

Q. Yes. 

A. For the simple reason that there are a large 
number—if we take the time when the District was 
first formed, the Hanford Power and Irrigation 
eanal served probably originally around 3500 acres, 
and when the irrigation district was formed they 
set certain boundaries, took the portion north of the 
canal from Coyote Junction to below Hanford, and 
that land lving between the canal and the river, an:t 
then the elections were held whereby the people 
could have their property excluded within this 
border. A large number of the people who had their 
own pumping plants or wells were excluded, so that 
the Priest Rapids Ivrvigation District is a checker- 
hoard area, and a large amount of this land didn’t 
have any canals or pipe lines serving them. 
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Q. That is, from the main canal? 

A. From the main canal, yes. 

Q. Was there plenty of water in the canal to 
serve them, I mean in the main canal ? 

A. There was plenty of water to serve additional 
acreage by reducing the amount. 

Q. By reducing what amount? 

A. We sold about 100 acres of water from the 
canal to farmers who were not in the district, and 
we could have cut them off of service and supplied 
it to our members within the District. 

Q. And could you have supplied additional lands 
by reducing the amount delivered to each farmer ? 

A. By reducing the delivery from the 96 acre 
inches down. 

Q. Do you know how many additional acres that 
would serve? 

A. I wouldn’t want to state. 

Mr. Ramsey: Just a minute; I would ask to 
have that question made clear. Does counsel pro- 
pose to reduce the amount given to each acre to six 
inches ? 

Mr. Powell: He says he doesn’t know, anyway, 
so [913] I’m not going to ask him. 


Cross-Examination 
(Continued ) 
Q. Now, Mx. Reierson, in the spring of 1943 you, 
or the District, entered into a contract with Mr. 
Miller for the sale of some property. That contract 
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has been introduced in evidence here, and purports 
to be a contract for the sale of farm property. 

A. It is the same contract. 

Q. No, I’m referring to the June contract, in 
1943. A. Yes. 

Q. Plaintiff’s Exhibit ‘‘I’’, Mr. Reierson; you 
say it is the same contract what? 

A. This is the same form used in the other 43 
sales that were made. I say there were 438 contract 
sales made. This would be 44. 

Q. Well, now, look at the contract. Is it dated 
in 744? 

The Court: He means number 44. 

A. This is the form used for contract sales by 
the Irrigation District to the Priest Rapids Devel- 
opment Company. 

Q. And that contract was a regular farm sales 
contract ? A. That’s right. 

@. Were you there at White Bluffs and Han- 
ford on June 29, 1943? A. Yes. 

Q. What were the conditions then; who was 
farming property ? [914] 

A. There was no farming at the time. The in1t- 
gation district didn’t operate that season. 

Q. And were all the farmers still living there on 
June 29, 1943? 

A. About June 29 I’d say 50 to 75 per cent of 
fie families had moved from the valley and pur- 
chased places elsewhere. The only ones who re- 
mained were half a dozen or so who had fruit 
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orchards and were trying to harvest their fruit, 
and a few merchants in town. 

Pardon ? 

And a few merchants in town. 

You were still there at that time? 

Yes. 

And where was Mr. Salvini? - 

Living on his farm between Hanford and 
White Bluffs. 

@. And did you and Mr. Miller know that there 
wouldn’t be any irrigation water delivered on the 
property ? 

A. Yes, that was understood. I had received 
orders, verbal orders, from Fuller of the Army Engi- 
neers at Prosser that there would be no planting 
and no harvesting in 1943. I made inquiry, because 
I didn’t want to spend $2000.00 or so, $1500.00 or 
2000.00, in the customary maintenanee work on the 
irrigation canal that season. We had reason to 
believe that something would happen, because they 
were crowding us by that time. [915] 

. Referring to the date of June 29, 1943, had 
there been any mass meetings of the people there ? 

A. There was a mass meeting along about March 
or April, to inform the people that they had to be 
out at a definite time. 

@. Had any work started in construction on the 
Hanford Project? 

A. Work started just shortly after March 6, on 
the day we received notice. 


POroS& 
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Q@. And what was the condition of the work on 
June 29? 

A. A tremendous amount of construction, rail- 
road, highway. 

Q. Do you know whether or not Mr. Miller had 
received any offers from the government for the 
purchase of the property described in the contract? 

A. J—— 

Q. Do you know whether or not Mir. Miller 
had received any offers from the government for the 
properties described in the contract? 

A. At this time? 

Q. Yes, at that time. 

A. I don’t think so; he wouldn’t have because at 
that time he didn’t have—the property was listed in 
the irrigation district’s name up until June 29. 

Q. No, I’m referring to June 29, 1943. 

A. Yes. [916] 

Q. You don’t think he had any offers then? 

A. Not on the lands on this, if that’s what you 
refer to. 

©. Yes, I’m referring to that. 

A. I don’t see how he would. 


Redirect Examination 
By Mi. Ramsey: 

@. Mr. Reierson, you say there was no demands 
for delivery of water on lands of the Priest Rapids 
Irrigation District between the end of the season 
of 1942 and April of 1943. There wouldn’t normally 
be any demand for water after the irrigation season 
until the irrigaton started the next year, would 
there ? 
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A. I might explain that by stating the only de- 
mand we had for water, it was the custom that the 
farmers should sign up for water for the succeeding 
year, and the secretary took those applications. A 
certain amount made those applications. The others 
would let it go until spring, but that was for current 
farming. New sales, we had no—there was no new 
sales made during that period. 

The Court: There have been a number of refer- 
ences to the irrigation season here. I’m not sure 
that the record shows what the season was. I won- 
der if that shouldn’t be brought ont. 

Q. What was the irrigation season, Mr. Reier- 
son, usually ? 

A. From March 15, sometimes April 15, on to 
about the lst day of October? [917] 

Q. And in 1943, of course, the Hanford Project 
had been initiated about February 238, 1943? 

xX Wes: 

Q. So after the end of the irrigation season in 
1942 there was no irrigation of any lands in the 
district thereafter by the District? 

A. That’s the last year we operated, or irrigated. 

Q. There was water pumped through the canals 
in the District by the government contractor, wasn’t 
there? 

A. DuPont contractors operated the pumping 


plant. 
Q. But the District itself did not Spy water 
for irrigation in 1943? A. Ne 


Mr. Ramsey: I think that’s all. 
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Mr. Powell: I just have two or three questions 
on the financial condition of the District. I can ask 
them now, or later. 

The Court: Well, we had better recess until 1:30. 


(Whereupon, the Court took a recess in this 
cause until 1:30 o’clock p. m.) 


Yakima, Washington, February 18, 1947 
1:30 o’Clock P.M. 


(All parties present as before, and the trial 
was [918] resumed. ) 


Recross-Examination 
By Mr. Powell: 

Q. Mr. Reierson, when were you elected to the 
Board of Directors? 

A. Iwas elected to take office on January 1, 1940. 

Q. You were in the District from ’32 on until 
you left in *48 weren’t vou? 

A. Yes, I arrived there in 1927. 

Q. There is evidence that the honded indebtedness 
of the District was $125,000.00 in 1932. What was 
the bonded indebtedness in 1940? 

A. $89,500.00. 

Q@. And at that time was there an additional 
bond issue? | 

A. In 1940, along July, we paid off $500.00, 
leaving a balance of $89,000.00, and during that same 
year the District re-financed, floating an additional 
$100,000.00 bond issue, making a total of $189,000.00. 

Q. And what was the bond issve in February, 
1943? 
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A. We had reduced that by about $8,000.00 plus 
interest each year, until 48; there was a balance of 
$173,000.00. 

Q. Did you further reduce it thereafter? 

A. Another payment was made on July 1, reduc- 
ing it to $165,000.00. 

(Whereupon, letter from Priest Rapids De- 
velopment Company dated February 4, 1948, 
was [919] marked Defendant’s Exhibit No. 21 
for identification. ) 

(Whereupon, letter from Priest Rapids De- 
velopment Company dated April 9, 1943, was 
marked Defendant’s Exhibit No. 22 for identi- 
fication. ) 


Q. I hand you defendant’s identification 21, Mr. 
Reierson, and will ask you if you know what it is? 
_ A. That is a letter received from the Priest 
Rapids Development Company president, Mare 
Miller. 

Q. Is it part of the records 

A. It was received by the Board, and is part of 
the records and correspondence of the District. 


Q. Does it refer to the option agreement that has 
been introduced in evidence? A. Yes. 

Q. And does the same apply to identification 22? 

A. This letter was also received by the Board of 
Directors from Mare Miller. 

Q. Does it refer to the option agreement intro- 
duced in evidence? A. Yes. 

Q. At that time was Mr. Miller there at White 
Bluffs ? 
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w&. The letter—no, the first letter, the first ex- 
hibit, he was not there. 

Q. By exhibit you mean identification 21% [920] 

A. Yes. 

@. Where was he? 

A. I don’t recall whether it was written from 
Seattle, or where. He was with the Army Engineers. 

Q. What was he doing with them? 

A. Appraiser. 

Myr. Powell: We offer both letters, your Honor. 

Mr. Ramsey: I don’t know the purpose that 
counsel has in mind in offering the exhibits. For 
what purpose are they offered ? 

Mr. Powell: To show the circumstances under 
which the extension was made, your Honor. JI as- 
sume that there will be an argument of counsel that 
the irrigation district extended the option and gave 
these deeds after the Project was commenced, and 
the purpose of the letters is to show the reason why 
the option was extended. 

The Court: May I see them, please? I ean tell 
more about it. 

Mr. Ramsey: J can’t see the materiality of at- 
tempting to go into the various reasons which may 
have led to the drawing of a contract agreement. 
The contract speaks for itself. Whatever may have 
been in contemplation of the parties that led them 
to enter into the contract, the final result is the con- 
tract, and I see no materiality in going into what 
may have been in the minds [921] or the contem- 
plation of the parties to the contract, and for that 
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reason I object to the introduction of the exhibits. 
It seems to me that we will simply be encumbering 
our records with a lot of immaterial issues here, if 
that sort of thing is permitted to go in. 

The Court: They will be admitted, as throwing 
some light on the transaction. Exception allowed. 


(Whereupon, Defendant’s Exhibit No. 21 for 
identification was admitted in evidence.) 

(Whereupon, Defendant’s Exhibit No. 22 for 
identification was admitted in evidence.) 


Mr. Powell: That’s all. 
Mr. Ramsey: That’s all. 
The Court: That’s all, then, Mr. Reierson. 


(Whereupon, there being no further ques- 
tions, the witness was excused. ) 


©. MARC MILLER 
ealled as a witness on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


Direct Examination 

By Mr. Ramsey : 

Q. Mr. Miller, where do you reside? 

A. Seattle, Washington. 

Q. And what line of work are you engaged in? 

A. I’ma real estate broker. 

Q. How long have you been engaged in that type 
of business? A. About 20 years. [922] 

Q. What connection, if any, did you have with | 
the Priest Rapids Development Company? 
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A. I was one of the organizers of the Priest 
Rapids Development Company, and during most of 
its life the president of the company. 

Q. Now, for what purpose was the Priest Rapids 
Development Company organized ? 

A. For the handling of the lands, the sale of the 
lands within the Priest Rapids Irrigation District. 

Q. Were offices maintained by the company for 
that purpose ? 

A. Yes, sir, at White Bluffs, Washington. 

Q. And over how long a period of time were 
those offices maintained there? 

A. From 1939, it might have been the latter part 
of 1938, until 1943. 

@. Were you carrying on during that period of 
time a general real estate broker’s business in con- 
nection with the affairs of the Priest Rapids De- 
velopment Company, or devoting all of your time 
to the sale of the District lands? 

A. We were handling general brokerage busi- 
ness in addition to the sale of the lands within the 
District, of the District lands. 

Q. Did vou have any sort of working agreement 
ar contract with the District in the matter of the 
sale of District [923] owned lands. ? 

A. Yes, we had an option on the Jands within the 
Priest Rapids Irrigation District. Tt was entered 
into in the spring, I think the first contract was in 
January of 1939, and that was changed to a new 
contract in March of ’39, I think the 13th day of 
March, 1939. 
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Q. Some changes made in the contract entered 
into in January and the one in March? 

A. Yes; I don’t remember now just what the 
changes were. 

Q. For how long a period was this 1939 contract 
entered into? 

Mr. Powell: Objected to as not the best evidence. 
The contract is in evidence. 

Mr. Ramsey: That’s true, your Honor. 

The Court: Read the question. 

(Whereupon, the reporter read the last pre- 
vious question. ) 


Mr. Ramsey: It is merely a preliminary ques- 
tion. 

The Court: I don’t believe the question is clear. 
Do you mean how long the negotiations extended ? 

Mr. Ramsey: No, your Honor. I’ll reframe that 
question. 

Direct Examination 
(Continued) 


@. Under the 1939 contract you say you were 
given an option on all of the district lands? [92+] 

A. Yes, all of the lands which then belonged to 
the irrigation district on which they could give me 
an option. There were certain lands within the Dis- 
trict that they had other agreements on, that were 
not included in the original agreement. 

@. Then you would say that vour option under 
that ’39 contract extended to all the lands where the — 
title was not already encumbered by an outstanding 
contract of sale? A. Yes, sir. 
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Q. Belonging to the District? A. Yes. 

Q. Now, how long a period were you given an 
option on these lands under that contract? 

Mr. Powell: That is the question I object to, 
your Honor. 

The Court: Well, I’ll overrule the objection. It 
is shown here. 

A. That contract was to run for two years with 
provisions for renewal at the end of that two years 
if we complied with certain specified parts of the 
contract as to the number of acres we had to sell, 
and other things involved. 

Q. Now, was that contract subsequently re- 
newed ? A.» Yes, sir. 

Q. And more than once? A. Twice. [925] 

Q. And was the contract as renewed in effect at 
the time that the government initiated ue Hanford 
Project? A. Yes, sir. 

Q. Now, Mr. Miller, by the subsequent renewals 
of that contract was any additional lands ineluded 
in the options which were granted you by the Dis- 
trict? 

A. Yes, the subsequent agreements ineluded all 
additional land which the irrigation district ac- 
quired, and as they acquired land the contract was 
extended to include that land; I meant as the dis- 
trict acquired land, there was a large block of Jand 
that they had some other agrements on, that they 
cleared title to, and that became a part of my con- 
tract, and then the additional land which they ac- 
quired by foreclosure of the irrigation assessments 
was then included. 
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Q. Did -your option cover all of the District 
owned land within the boundaries of the District 
not covered by other contracts of sale to other par- 
ties, at the time that the government took over the 
area? A. Yes. 

@. Under your contract with the District be- 
tween 1939 and 1943 did you sell any of the lands 
belonging to the District? A. Yes, we did. 

Q. Do you know the exact amount of land that 
was so sold by [926] you, that is, by the Priest 
Rapids Development Company ? 

A. Well, for what period, Mr. Ramsey ? 

@. ‘Between 1939 and 1943, say February 23, 
1943. 

A. I was of the opinion it was in excess of 500 
acres. I heard Mr. Reierson’s testimony of about 
600 acres, and I think that is substantially correct. 

Q. You don’t know the exact acreage? 

A. No. 

Q. Now, did the taking over of the area by the 
government interrupt the sale of additional lands. 
belonging to the District that you had under option ? 

A. Yes, it did. 

@. And do you know about what acreage of land 
would have been involved in those transactions had 
it not been stopped by the government’s condemna- 
tion proceeding ? 

A. Well, that involves quite a lot, Mr. Ramsey; 
the original contract—I’m trying to answer your 
question, and I don’t want to go back; the original 
contract was entered into for one purpose, and when 
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you enter into a contract you can’t anticipate all the 
changes that will be in effect through the life of it, 
and we had carried on a colonization program there, 
and had a good number of prospective purchasers 
at the time the government acquired the land, but 
the purchasers were delaying their actual purchase 
until other lands could be put under the [927] irri- 
gation system. 

Q. Now, just generally, Mr. Miller, is there any- 
thing relative to this contract or to the working 
agreement that you had with the District outside of 
the contract itself that you can add to what hag 
already been testified to or has it all been pretty well 
covered ? 

A. Well, there was one matter that was brought 
up limiting the right IT had to sell land on which ir- 
rigation water could be furnished. That was defi- 
nitely in the contract, not only a verbal understand- 
ing between the Development Company and _ the 
District, but it was part of the written contract, that 
J could not sell land, and I may not be exactly clear 
on the phraseology, but it was something to this 
effect: ‘That land beyond the services of the pres- 
ent irrigation system could not be sold to a pur- 
chaser who required irrigation water from the pres- 
ent irrigation system, excepting the purchaser could 
Waive that right if he wished to irrigate the land by 
other means himself’’; by that, either drilling a 
well, or extending a pipe line to existing ir rigation 
facilties if water could be furnished to ot from 
that facility. | 
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Q. Then Mr. Reierson was in error when he said 
he thought that was simply a gentlemen’s agree- 
ment? It was really a part of the contract itself? 

A. Well, Mr. Reierson, J think—yes, he was in 
error. J [928] don’t think it was intentional; I 
think Mr. Reierson had in mind a little more than 
was in the contract; I could not sell the land without 
going to them, and as a practical matter, the pur- 
chaser wouldn’t buy the land unless he knew that 
water could be furnished there. 

Q. Now, is it a fact that the District had in con- 
templation and the Priest Rapids Development 
Company had in contemplation the sale of these 
lands in such a manner that first would be sold those 
lands that could be served by the existing facilties 
of the District, and then later the lands could be 
sold by extension of the facilties of the District? 

Mr. Powell: I object, as going beyond the day of 
taking, if your Honor please. I understood we were 
chopping this matter off as of the day the properties 
were taken. 

Mr. Ramsey: I don’t assume there would have 
been any sale or extension of the facilties after the 
date of taking. 

The Court: Ill overrule the objection. 

A. We tried to sell the land that a purchaser 
wished. It is awfully hard to guide a purchaser on 
the purchase of land, but we would take a purchaser 
through the District and if he selected a tract of 
land, my first operation would be then to go to the 
Irrigation District to see if [929] water could be 
furnished that land. Many times the land was re- 
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moved from the irrigation system, and water could 
not be furnished to it. I would then at the instance 
of the district try to sell the land where the water 
could be furnished. 

Q. Then would you say it was the purpose of the 
District and the Development Company to first sell 
and locate the settlers on lands that could be served 
from the then existing facilties of the District? 

A. Yes, that was forced upon us, afterwards. 
When we first entered into this contract it was as- 
sumed we would soon have water to furnish praec- 
tically all of the land within the District. 

Q. The plan after the sale of the land that could 
be served by the then existing facilties of the Dis- 
trict was to extend the facilities so as to make avail- 
able facilities for the irrigation of other lands? 

Mr. Powell: If we’re charged with the burden 
of extending the facilities, we should get the benefits 
of it. I renew my objection. Counsel is trying to 
imply that the entire burden was upon the power 
plant and the irrigation facilities. 

Mr. Ramsey: I’m just trying to inquire into 
what the plan was as between the District and the 
Development Company in the marketing of the 
lands. [930] 

The Court: The question is leading, I think. 

Mr. Ramsey: I think unquestionably it is. 

The Court: Although no objection was made on 
that ground. I think he may inquire into the ar- 
rangements. I’ll overrule the objection. 

(Whereupon, the reporter read the last pre- 
vious question.) 
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A. Not only extend the facilities, the present 
facilities were not proper. They had to be changed 
considerably, and the plan, the latest plans, were not 
only the extending of the facilities, but the installa- 
tion and erection of a new pumping plant and addi- 
tional irrigation facilites of the District. 

Q. Now, Mr. Miller, during the year 1942 what 
was the situation out there with regard to a suffi- 
ciency of water in the lower end of the canal, the 
District canal? 

A. Well, at the lower end of the canal there was 
water available to the land which was under cultiva- 
tion there, but there was no additional water avail- 
able for additional land at the lower end of the ditch 
or at other places throughout the District. The 
situation at the end of the ditch is like at the end 
of many ditches; the water might he available down 
there for certain times during the vear, but it might 
not be available to it other times during the year, 
so it wouldn’t pay a man to farm the land, the [$31] 
District couldn’t allow him to farm the land, be- 
cause they might not be able to produce water there 
at certain times during the crop season. 

: @. Was there any of the farmers served by the 
facilities of the District at the lower end of the ditch 
or elsewhere who found it expedient to reduce their 
irrigated acreage by reason of lack of water? 

A. Well, I can cite one tract of ground that we 
sold, and I believe it was sold in 1941. I am refer- 
ring to the tract of ground that was sold to—one 
was to Ira Heyer; he bought two tracts down there. 
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He bought one five acre tract of land; the District 
was of the opinion they might be able to furnish 
water to this tract, and they did furnish water one 
year, but it was not successful, and he didn't farm 
it after that. It had not been farmed for a long 
time, and he purchased the land and he put water 
on it. 

Q. But you say it wasn’t successful ? 

A. But it wasn’t successful. 

Q. Do you mean by that that the farming opera- 
tion was not successful ? 

A. I mean I think the principal reason it wasn’t 
successful is he couldn’t depend on water there. 

Q. Uncertainty as to whether he would have 
water as needed on the tract? [932] 

A. That’s right. 

@. Now, where was that tract located with refer- 
ence to the lower end of the canal? 

A. It was at the very end—not the very end, but 
within a half mile of the end of the canal. 

Q. And as I understand your testimony with 
regard to water in the lower end of the canal, there 
were times when there was water in the lower end 
of the canal, but it couldn’t be depended upon 
throughout the irrigation season ? 

A. Yes, sir. May I explain that? It could be 
depended upon by those who had been using the 
water, but it couldn’t be depended upon for addi- 
tional acreage. 

Mr. Ramsey: I think that’s all. 
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Cross-Examination 
By Mr. Powell: 

Q. Mr. Miller, you were limiting the sales of the 
property at the time, that is, since your option was 
entered into, to the sale of such lands as could be 
furnished water with the existing facilities of the 
District, isn’t that right? 

A. That is right, excepting where the purchaser 
would make other arrangements, or did not use 
water on the land. 

Q. I see. Well, I meant such lands as were to 
be irrigated from the irrigation system. 

A. Yes. [933] 

@. At the time you made these sales you didn’t 
make them by making the representations that there 
would be a new system installed, did you? 

A. In the very first part of our contract we did 
expect that there would be water available. If you 
remember, we had an application to the PWA or the 
WPA for a loan which would have rehabilitated the 
entire irrigation facilities, as we!l as the power plant, 
and that loan was approved by the authorities of the 
WPA and at that time many of our prospects pur- 
chased anticipating that water would be furnished 
through that souree on the land. 

Q. That situation, however, did not exist in 743, 
did it? A. No, it did not. 

@. And at that time, and before ’43, immediately 
before °43, you were not selling any jand with the 
representation that there would be a new irrigation 
system installed, were you? 
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A. No. We did, however, show land, and I am 
referring to the land above Roberts’ land, where 
we anticipated that there would be an additional 
pumping plant and additional facilities installed. 

Q. That was the plan that you referred to, as to 
the extension of the existing facilities? 

A. Part of the plan, yes. 

Q. Now, the purpose of the colonization that was 
mentioned [934] in the contract, Mr. Miller, was to 
get farmers to come in and farm the land, wasn’t it? 

A. Yes, sir. 

Q. The colonization that is referred to isn’t the 
kind that is there now, was it? That is, you didn’t 
have the present plan that is there now in your con- 
tract? A. You mean the government? 

@. Yes, the plan of the government. 

A. Lord, no; we had no anticipation of that. 

Q. And the 600 acres you referred to were sold 
over a period of about four years? A. Yes, six. 

Q. And part of that was not farm land? 

A. Part of it was not farm land. 

Q. About how many acres? 

A. A very small part of it, I would say, oh, 60 
or 70 acres of it—no, no, one 80 acre tract alone was 
not farm land. 

Q. That was grazing land? 

A. That was grazing land; maybe 150 acres of 
it was not farm land. 

Q. So there would be about 450 acres of farm 
Jand? A. Yes. 
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Q. And do you know whether all that property 
took water from the canal? [935] 

A. No, it did not. Some of those tracts of 
ground pumped by well. 

Q@. When this contract came up for renewal in 
1943, the original contract expired, I believe, March 
3, 1943? A. I think that is nght. 

Q. And there is no schedule attached to the 
exhibit, although it is referred to in the exhibit, 
plaintiff’s exhibit ‘‘B,’’ there 1s no schedule at- 
tached to the exhibit although there was on the 
original contract, was there not? 

A. JI don’t know which you’re referring to, Mr. 
Powell. 

Q@. B is the March 18 contract. 

A. Yes, there was an exhibit attached to this, 
which was the land then belonging to the District on 
which there were no encumbrances. 

Q. Well, there were two schedules, were there 
not, one showing irrigable and the other one non- 
irrigable lands? A. That’s right. 

@. Do you recall the acreages? 

A. The total acreage in that contract? 

@. No, the acreage of irrigable and the acreage 
of non-irrigable. 

A. At that time, I don’t know, they changed so, 
J don’t remember what the original acreages was. 
T am trying to remember. I don’t believe the orig- 
imal acreages was over 3,000 acres. [936] 

Q. Of non-irrigable? A. Of all the land. 
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Q. The original contract, that was the original 
contract of January, 1939, wasn’t it? A. Yes. 

Q. And then as the country treasurer issued 
deeds on foreclosure of assessments you acquired 
additional lands under your contract? 

A. Yes, sir. 

Q@. You don’t know how the land was divided 
between irrigable and non-irrigable ? 

A. We divided that in 1943, and we arrived at 
the exact acreage then. The acreage prior to that I 
don’t know, and we never compiled those figures. 

Q. What was the acreage in 1943? 

A. Itis stated in the contract. I don’t remember. 
If you have the contract introduced in evidence I 
think that is in there. 

Q. I don’t think it is, Mr. Miller. The contract 
you referred to was the one of June 29? 

A. Yes, sir. This contract contains 1615.46 acres 
of land which was considered irrigable. This con- 
tract also ineludes 8791.70 acres of land which was 
considered not irrigable. 

Q. The total of the land covered by that contract, 
then, is [937] approximately or slightly over 10,000 
acres, isn’t it? 

A. Yes, sir. I might add that subsequent to that 
contract there were a matter of small acreages the 
title reports showed did not belong to the District, 
which were then excluded from this contract. I be- 
lieve there was one section of ground belonging to 
the State of Washington that was excluded. I he- 
hieve also that the original contract ineluded part of 
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the old town of White Bluffs, which was excluded, 
although I might be wrong as to the last. 

Q. Then Mr. Reierson has given us the District 
owned lands at the time of the taking as 10,165.27 
acres. Is that substantially correct? 

A. I would think so. 

@. And the District land he referred to there is 
the District land covered by your contract? 

A. Yes, sir. 

Q. And that property was within this Hanford 
Engineering Works area? A. Yes, sir. 

@. And was taken by the government? 

A. Yes. 

@. You and the directors knew when you entered 
into the June 29 contract, did you not, that the 
government would take this property? [938] 

A. We anticipated that they would, because they 
had already filed an intention of taking the prop- 
Crave 

@. When the contract recites the fact of assess- 
ments of land vou didn’t anticipate it would be as- 
sessed ? 

A. No; as a matter of fact I believe in addition 
to that there was an understanding between the De- 
velopment Company and the District there would 
be no water furnished to this land in 1948. 

Q. When the government took this property did 
they take it as drv land, or irrigated land? 

A. Well, they tock it as land within the Irriga- 
tion District. 
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Q. Well, was it appraised as dry land, or farm 
land? 

A. It was appraised as irrigation district land. 

Q. Well, I don’t think that quite answers my 
question. 

A. Well, it is a very hard thing to answer, Mr. 
Powell. It was appraised at the fair market value 
of irrigation district land, based on 

Q. That I believe is a conclusion, Mr. Miller, 
and I move to have it stricken. 

Mr. Ramsey: Well, I represent to the Court that 
the entire line of questioning is calling for a conelu- 
sion of the witness on something that he’s not quali- 
fied to testify on anyway, as to how the government 
appraised the land, unless he further qualifies him. 

Mr. Powell: Well, that may be true. I'll not 
[939] pursue it further. 


Cross-Eixamination 
(Continued) 


Q. How much did the government pay for this 
10,000 acres of land ? 

A. That was purchased in several different 
tracts. They did not appraise it in total, they ap- 
prasied it by small tracts. I can give you that in 
round figures, Mr. Powell, but I can’t tell you 
exactly what they paid for this land unless I take 
all my tract numbers and total it. 

Q. You haven’t done that? 

A. No, I haven’t. 
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@. Mr. Reierson has given us the figure of $49,- 
000.00; is that substantially correct? 

A. I believe that is substantially correct. I did 
not know he had given that figure. I wasn’t here 
when he testified. 

Q. Now, as part of this plan of improvement of 
the irrigation district properties or facilties, Mr. 
Miller, wasn’t it contemplated also that the power 
canal would be enlarged and the power plant in- 
creased to capacity ? 

A. Yes, there was considerable discussion on 
that, and at the time when the decision was made 
to do the work at the power canal, I somewhat ob- 
jected to the expenditure of funds up there. I 
would rather have had it spent on the irrigation 
facilties so that we would have additional [940] 
land for sale. It meant that our whole operation 
was practically held in ‘‘suspenders’’ until they 
eould get the additional water on land for us to sell. 

Q. You did spent quite a lot of money, though, 
in trying to colonize the property ? 

A. Yes, sir, I had an associate with me by the 
name of J. G. Adams, who spent his entire time in 
the Priest Rapids valley. I, however, spent about 
half my time, not necessarily in the valley, but over 
the Northwest, trying to bring settlers into the area. 
IT made trips to Utah several times trying to bring 
farmers from that area into the district. 

Q. And in 1948 when you were negotiating for 
the renewal of the contract where were you ein- 
ployed? 

A. I was employed by the Army Engineers. 
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Q. In what capacity ? 

A. I was assistant project manager in the 
Seattle office, handling the acquisition of land for 
the Army. 

Q. And when this project started you left that 
employ, did you? A. Yes. 

Q. And took care of your interests in the Han- 
ford area? 

A. For two reasons. My associate, Mr. Adams, 
had been very sick, and he died about that time, and 
it was necessary for me to leave the Army in order 
to take care of my [941] interests in the Priest 
Rapids valley. 

Q. And subsequently you were employed as an 
appraised by the Department of Justice? 

A. Yes, six. 

@. That was after you settled your cases over 
there? A. Yes. 

Q. When vou settled vour cases, Mr. Miller, vou 
didn’t get a deed from the Irrigation District, did 
vou? A. On some of the tracts I did. 

Q. On the majority of the tracts did you? 

A. No. On the first tracts that we settled by 
direct negotiation I secured a deed from the Jirriga- 
tion District and at the same time that I received a 
deed for those tracts, if there was contiguous prop- 
erty in one or two instances I acquired additional 
land that was included in the latter purchase, but 
the land was acquired by the government through 
eondemnation action. 


924 United States of America vs. 


(Testimony of C. Mare Miller.) 

Q. And in the settlements made the petition was 
signed by both you and the District, was it not? 
That is, I mean you did not get a deed and then 
sell it to the government, did you? 

A. Yes, I did. 

Mr. Ramsey: I submit to the Court this is im- 
proper cross-examination. It is improper for any 
purpose. When the government files a declaration 
of taking upon land it [942] isn’t necessary that™ 
the parties exchange deeds. They’re frozen in 
status quo. "The interests of the parties are com- 
pensated for by order of the court. If he did gam 
out and get these deeds they were useless. 

The Court: I think I’ll sustain the objection to: 
further line of inquiry on this. 

Mr. Powell: Well, I’m inclined to think you’re 
vight, your Honor. The whole mater is immaterial) 
and I objected to it. The only purpose is that counsel) 
may contend the contract showed an interest in the 
property as of the date the property was taken. [ 
want to clarify that point to show that it was | 
actually District property at all times, and not iff 
the status 

The Court: Well, all that’s been shown in the 
records so far is a contract to the Development Com- 
pany, and I think he said there weren’t deeds except 


in some instances. 
Mr. Powell: The contract provides for deeds, and 
JI want to show none was given under the contract. 
Mr. Ramsey: The objection is interposed that all 
there is 1s an option to buy. 
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The Court: You’ve got a contraet—— 

Mr. Ramsey: Yes, which provides that upon pay- 
ment of certain sums of money the District will 
execute a deed to the Priest Rapids Development 
Company. The government [943] comes along after 
that option is given, before the deal is closed, and 
files a declaration of taking. There the parties are 
with whatever interests they have, the right of the 
District to receive the sums under the option, the 
right of the Development Company to participate in 
the distribution of funds. 

The Court: I think it is shown there was a con- 
tract and then the government took it. If they 
elaim there was a deed prior to the taking it seems 
to me it is up to them to show it. 


Cross-Examination 
(Continued ) 


Q. Mr. Miller, prior to the taking of the prop- 
erty vou were selling the property at the rate of 
about 100 a year? 

The Court: 100 acres? 

Q. 100 acres, excuse me. 

A. Well, it would average out that way, Mr. 
Powell. 

Q. I mean lands irrigated from the canal, or ir- 
rigated lands, let us say? 

A. It would average out that way, but as a mat- 
ter of fact the principal sales were made in 1940 
and 4]. In 742 there were very few sales made. 
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Q. Now, as a matter of fact, wasn’t the Priest 
Rapids Development Company actually the selling 
agent for the irrigatiron district? 

Mr. Ramsey: Now, I submit to the Court that 
the [944] contract betwen the District and the 
Priest Rapids Development Company provides and 
expressly sets out under its terms in the exhibit 
here in this action that the Priest Rapids Develop- 
ment Company was not the selling agent. 

The Court: Yes, I think the contract speaks for 
the arrangement here. 

Mr. Ramsey: It is objected to as attempting to 
vary the terms of the written instrument. 

The Court: The objection will be sustained. 


Cross-Examination 
(Continued ) 


@. There was sufficient water in the canal, was 
there not, to irrigate more land than was actually 
under irrigation ? 

A. Yes, in certain localities there would be, I 
believe. The Directors could tell you that better 
than I could, but I believe there would be water 
available for certain lands at certain locations, not 
all the way through the District; certain parts of 
the District. 

Q. And wasn’t there also a plan discussed to 
reline the canal? A. Yes. 

Mr. Ramsey: Well, now, if the Court please, if 
counsel is going into the proposition of relining 16 _ 
or 20 miles of the canal with concrete, I certainly | 
object. 
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The Court: Ill sustain the objection to that. 

Mr. Powell: My point is, if your Honor please, 
and I don’t want to pursue this, or argue with your 
Honor, but the evidence shows the canal was run- 
ning full. Counsel has contended there were all 
these lands that were going to be irrigated. ‘There 
was a lot of water to irrigate these lands. It is 
only for the purpose of showing there wasn’t addi- 
tional burden on the power plant. 

Mr. Ramsey: Does counsel propose to show he 
could concrete this canal at thirty or fifty dollars a 
eubie yard, and then there would be no burden on 
the power plant? It would have taken five million 
dollars to concrete line that canal. 

Mr. Powell: We wouldn’t fill it with conerete. 

The Court: I’ll sustain the objection. 

Mr. Powell: All right, your Honor. 


Cross-Examination 
(Continued) 


Q. Now, Mr. Miller, at that time were there 
improved—hetween ’40 and ’48 were there improved 
farms changing hands rapidly in the Hanford area? 

A. Not rapidly. There were a few, very few 
sales. There were some sales, but very few. 

Q. Very few, of the improved farms? 

ee Vhat’s richt. 

Q. And they were actually—did you have any 
Tisted? [946] 

A. Yes, about four or five listed for sale. 
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Q. Now, Mr. Miller, when your contract was 
made June 29, 1948, were the farmers gone out of 
the area? 

A. Well, it is hard to say just what date they 
left. You say June, 1943; there were still some 
farmers in the district, I believe. About that time 
they were leaving, and there was a discussion as to 
whether they would be allowed to harvest some of 
their crops that year. 

Q. Weren’t they ordered to leave not later than 
July 7, 19432 

A. That’s right, but you’re in June, now. 

Q. That’s right, but June 29 was about the date 
the order came out, wasn’t it? A. Yes. 

Q. And did you have at that time any prices 
from the government on the land being included in 
your contract? 

Mr. Ramsey: I object, if the Court please, as 
being incompetent, irrelevant, and immaterial. 

The Court: Overruled. 

A. That is very hard for me to answer, Mr. 
Powell; I don’t know. About that time the ne- 
cotiator for the Army Engineers came to me on 
several tracts of ground. You know, they appraised 
it by individual tracts, and he came to me on some 
lands, and I believe some of it was included in this 
contract. I’m not sure. It was about that time. 
They might have come there earher or later. [947] 

Q. Work had been started on the project and 
was moving forward substantially at that time, — 
wasn’t it? A. Yes. 

Mr. Powell: That’s all. 
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Redirect Examination 
By Mr. Ramsey: 

Q. Now, Mr. Miller, on this figure of $49,000.00 
or somewhere in that neighborhood 

A. Yes. 

Q. that you settled with the government 
for, as to lands covered by your option in the Priest 
Rapids Irrigation District, was that settlement 
figure predicated upon government appraisals, or 
upon your own figure that you set up for settle- 
ment ? 

A. It was a negotiated settlement, Mr. Ramsey. 

Q. Now, you stated that after you had settled 
with the government as to the properties which you 
had and the interest in the properties which you had 
mm the Priest Rapids Irrigation District, you became 
an appraiser for the Department of Justice. Prior 
to the time that you were hired by the Department 
of Justice as an appraiser, had you appeared in the 
rial of any cases as a witness for the land owner? 

A. Yes, I did. I appraised for several of the 
land owners in the District, and I testified in this 
court as to valuation for the property owners, the 
land owners, in [948] the District. 

Q. On numerous occasions? Ay, gWege cin 

Q. So that you were a land owner in the irriga- 
tion district, you appeared as an appraiser and 
value witness for the land owner in the District, and 
you also served as an appraiser and have fixed value 
on lands in the District for the government ? 

A. Yes, sir. 
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Q. Now, getting back to this classification of 
Jands made under your contract, counsel referred to 
that as irrigable and non-irrigable. By the term 
‘‘non-irrigable’’? was it intended to classify those 
lands as not being susceptible to irrigation ? 

A. Those lands were divided that way for sev- 
eral reasons. One reason was because the land was 
not worthy of irrigation. 

Q. All of the land, or a portion of it? 

A. A portion of the land. Part of the land was 
classified that way because it was too high in eleva- 
tion to irrigate from the present facilities of the 
Irrigation District. I believe part of the land was 
also classified that way because it was beyond the 
irrigation facilities of the District, and there was 
considerable land in the sand dune area and in the 
rocky river bottom area of the north [949] end of 
the District which was classified as non-irrigable. 

Q. As an over-all classification of non-irrigable 
land, then, was included those lands which were be- 
yond the existing facilities of the District to irrigate 
at that time, that is, there was no laterals or pipe 
lines that extended out to where service could he 
given to the land? A. ‘That is right. 

Q. And you did not intend by that classification 
to indicate that all of the acreage was not sus- 
ceptible for use as irrigated agricultural land if the 
facilities of the district were extended to put the — 
water on there? A. That’s right. 

Mr. Ramsey: That’s all. 
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The Court: Any further questions ? 
Myr. Powell: That’s all, your Honor. 
The Court: "That’s all, then, Mr. Miller. 
(Whereupon, there being no further ques- 
tions, the witness was excused. [990] 


L. E. KURTICHANOF 
called as a witness on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


Direct Examination 

By Mr. Ramsey: 

Q. Where do you reside, Mr. Kurtichanof ? 

A. Portland, Oregon. 

Q. And what line of work are you engaged in? 

A. I’m an electrical engineer in the independent 
practice. 
Do you maintain offices? A. Ido: 
For the practice of vour profession ? 
I do; I have for the past twenty four years. 
And where are those offices located ? 
At the present time in the Lewis Building. 
Do you hold any degrees as an engineer? 
I am a graduate of Oregon State College, 
class of 1902, with the degree of Bachelor of Science 
in Hlectrical Engineering. 


>OPOPOO 


Q. Do you belong to any organization of engi- 
neers or electrical engineers? 

A. I’m a fellow of the American Institute of 
Electrical Engineers. I’m also a life member, char- 
ter member of the Professional Engineers of Ore- 
gon. 
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Q. Are you licensed to practice your profession ? 

A. I have a license to practice in the States of 
Oregon and Washington. [951] 

Q. Mr. Kurtichanof, have you ever appeared as 
a witness in cases involving valuation of electrical 
generating plants, transmission lines, and things 
of that character? A. I have. 

Q. On how many occasions? 

A. Well, on three occasions in the past year. 

@. And what were those cases? 

A. ‘Two in this court; first, in the case of Ben- 
ton County Public Utility District against the Pa- 
elfic Power and Light Company, involving the areas 
between Prosser and Kennewick inclusive; one in 
Cowlitz County, Washington, in the Superior Court 
of the State of Washington; one in the case of the 
Klickitat County P. U. D. against the Pacific Power 
and Light Company, in this Court. 

Q. Those two occasions, Mr. Kurtichanof, were 
condemnation cases instituted for the purpose of ac- 
quiring the properties of the Pacific Power and 
Light Company by the PUD’S? 

A. That’s right. 

Q. And involved the valuation of the facilties 
taken over? A. That’s right. 

@. In the practice of your profession have you 
supervised construction of electrical installations? 

A. I have. 

Q. And to what extent? [952] 


A. Well, quite a broad experience in design, con- | 


struction and operation of steam and hydro-electri¢ 
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power plants, substations, transmission lines, under- 
ground lines, distribution lines of all kinds; indus- 
trial plants. 

@. Have you acted in an advisory capacity and 
are you now acting in an advisory capacity to any 
organizations or public utility organizations or 
cities or irrigation districts or anything of that 
character involving these features ? 

A. Well, just at the present time I have some 
work on for the Lineoln Public Utility Distnet, 
operating in the vicinity of Newport, Oregon. IJ 
also have an industrial plant in the city of Portland 
that is being remodeled. I have under way another 
eontemplated condemnation case. 

@. And I believe you said that you have been 
engaged in this type of work for the past twenty- 
four years, did you say? 

A. Well, it is longer than that. I’ve been in 
private practice for the past twenty four years, 
nearly twenty four; it will be twenty four years 
next month. 

Q. Prior to that what did you engage in? 

A. I have worked for privately owned utilities, 
industrial plants, ship-building concerns, mining 
concerns, and the like, and a cement manufacturing 
industry. 

Q. In an engincering capacity? [953] 

em ‘That is right. 

@. Now, Mr. Kurtichanof, are you familiar with 
the hydro-electric plant of the Priest Rapids Ir- 
rigation District, and the power canal and trans- 
mission line of the District ? K. I am. 
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Q. And when did you first make an investigation 
of those properties ? 

A. I first appeared on the field about August 7, 
1948, and spent practically all the time until about 
September 24, with the exception of going back and 
forth on week-ends. Some week-ends I stayed over, 
as long as two weeks at a time here. 

Q. You say you spent practically all of the time; 
do you mean in the examination of those particular 
properties ? 

A. Yes, and in the search for records pertaining 
to these properties. 

Q. And what was the occasion of your making 
the investigation of those properties during that 
period? . 

A. I was asked by the District Office of the 
Corps of Engineers, United States Army, about the 
middle of May to come up and discuss certain 
phases of a project being undertaken then which is 
now known as the Hanford project. At that time 
it was contemplated that I should make an examina- 
tion of additional properties such as those [954] 
owned by the Pacific Power and Light, as well as 
the presently discussed facilities. 

Q. And going now to that discussion, were you 
employed to make an examination of these prop- 
erties ? 


A. Yes; although the final contract was not 


signed by the division engineer in San Francisco 
until early in September, I took the assignment 
under a verbal arrangement and went to the field 
for the first time on August 7. 
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Q. Your examination was made for what pur- 
pose, Mi. Kurtichanof ? | 

A. My assignment was to determine value of the 
property, but without strict definition of the word 
value, and it remained for me to define it in inv own 
way of thinking. 

Q. Now, for the purpose cf determining the 
value of those properties, what investigations, if 
any, did vou make other than a physical examima- 
tion of the properties, if you did make such physical 
examination ? 

A. J did make the physical examination, and 
my conception of the determination of value was 
that a number of elements had to be given consider- 
ation. One was that of determining, if possible, the 
historical cost or the actual book cost of the prop- 
erty in question, furthermore to make estimates of 
depreciation retirements. Two was to make an esti- 
mate of reproduction cost new and determine the 
depreciated condition. Three, I should try to deter- 
mine [955] the earning value of the property. An- 
other, the market value of the property; and five, 
any other factor that would have a bearing on such 
determination. 

Q. Now, you had in contemplation, then, the in- 
quiry and investigation along these five lines? 

A. That is right. | 

@. Were vou able to determine the historical 
book cost of the property? A. JI could not. 

Q. Then the second field of investigation, T he- 
lieve, was reproduction cost less depreciation ? 

A. That is right. 
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Q. Were you able to determine that? 

A. I did. 

Q. The third field of investigation which you set 
up, I believe, was the earning capacity of the prop- 
erty, or the earning value of the property? 

A. Yes. I made certain assumptions and ar- 
rived at a certain conclusion based on those as- 
sumptions. 

Q. Were you able to obtain any data relative to 
the earning capacity or value of the property? 

A. I obtained some data, yes, from records of 
the District, from records of the Pacific Power and 
Light Company, and other places where I could get 
records that were dependable. [956] 

Q. Now, I guess I’m lost; what was the fourth 
field that you intended to investigate? 

A. Market value. 

Q. Were you able by investigation to determine 
what the market value of the property might be? 

A. Due to the peculiar nature of the property it 
was my conclusion that I could not determine a 
market value. 

Q. Now, your fifth field, I believe, was any other 
factor which in your opinion would have a bearing 
on the actual value of the property. Under that 
heading did you make any investigation ? 

A. I picked up all the information I could rela- 


tive to the operations of the plant, giving considera-_ 


tion to its past performance and its expected per- 
formance, based on its experience. 
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Q. Did you examine into the history of the prop- 
erties from the date of their construction and the 
actual financial history of the properties? 

A. I made search for a history of the entire 
project while I was in the field. I gathered frag- 
ments here and there, and the most reliable history 
I got was through the courtesy of Mr. Hall, whom 
I contacted here, whom I was informed was acting 
consulting engineer for the District. 

Q. That is the Mr. Hall who appeared here as a 
witness for the District? [957] 

He Yes. I was supplied by Mr. Halk with « 
history written by Mr. Moulton, of the firm of 
Moulton & Powell, I believe in Kennewick. Later 
T called on Mi. Moulton at his office in Kennewick 
and discussed certain features of the project. I 
also obtained certain fragments of history from Mr. 
Sanford, who at one time was an officer in the—I 
believe the Black Rock Irrigation and Power Com- 
pany, and who is now connected with the Pacific 
Power and Light Company. 

Q. Were you able to have access to the records 
of the District as to the actual production of power 
by the power plant throughout the time that it was 
in the hands of the District? 

A. Yes. My first visit to the office of the District 
I think I saw Mr. Reierson. He turned me over to 
Mr. Joe Grell, who at that time was manager in 
between times. He was extremely busy at that time 
of the Army project. He gave me the courtesy of 
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the office, supplied me with a key, and permitted me 
to go through all the maps and drawings and so on, 
like the letter file, anything of that nature. I also 
visited the power plant and the pumping plant to 
get such operating records as they would have. 
From that I found that the records were more or 
less discontinued, also that they were scattered hbe- 
tween the offices of the District at White Bluffs, 
between the power plant, and between the pumping 
plant. On further inquiry I found [958] that the 
figures that were of interest to me were maintained 
in the offices of the Pacific Power and Light Com- 
pany, because the operators at both the pumping 
plant and the generating plant had frequent con- 
tact by telephone and made reports to the power 
dispatcher of the Pacific Power and Light Company 
at Pasco. Upon later investigation I found con- 
pany records such as I felt I needed at the Pacific 
Power and Light Company, and through their cour- 
tesy I was supplied with them. 

Q. So that you had made available to you the 
records of the District at the District office, the 
records of the District at the power plant, the 
records of the District at the pumping plant, and 
also had made available to you the records kept by 
the P. P. & L. Company? 

A. Reeords that were pertinent to the produc- 
tion and disposal of power, ves. 

@. Now, about what period of time did you 
spend in a physical examination of the properties 
referred to, Mr. Kurtichanof ? 
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A. About a total of about twenty six days were 
occupied in the field. 

Q. That was all spent in the actual physical 
examination of the power canal, the power plant, 
the transmission line and the pumping plant, is that 
correct ? 

A. And the examination of records and making 
such notes as [959] were necessary. 

Q. Yes. Now, in the examination of the power 
eanal, explain to the jury and the Court just what 
steps you took to examine and familiarize yourself 
with the replacement cost of that canal, other than 
the inquiries that you have mentioned. 

A. Well, to begin with, when I undertook the 
job from the District Office of the Corps of Engineers 
they supphed me with some drawings, photostatis 
prints, and one thing and another presumably of 
this project. These included drawings, preliminary 
drawings apparently, and various steps in the de- 
velopment of plans of structures or one thing and 
another. Among them was a topographie¢ survey of 
the route that this canal covers. I first covered this 
route on foot, made such observations as I could. 
Later I obtained the help of a surveying crew from 
the Army Engineers, together with a boat, went 
into the canal, measured its sections from the in- 
take of the river to the power house, both in the 
old channel and in the cut-off channel built in about 
41. At the time of this examination we made note 
of the classification of soil, such as gravel, boulders, 
solid rock, and so one, and noted obstructions in the 
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channel which made it ineffective to deliver the de- 
signed quantity of water. It impaired the generat- 
ing capacity of the plant and all [960] such matters 
as that took into consideration. 

@. In your examination of that canal did you 
make any cross section drawings or anything of that 
character representing the conditions which you 
found in the various sections of the canal? 

A. I did not do it personally, but the surveying 
erew under my direction did it. I attended them in 
all their activities except in making the final sketch. 


(Whereupon, map of cross sections of power 
eanal was marked Plaintiff’s Exhibit No. J 
for identification.) 


Direct Examination 
(Continued ) 


@. ILhand you, Mr. Kurtichanof, plaintiff’s iden- 
tification ‘J’’, and ask vou to identify that. 

A. This is a record of our observations as to 
cross sections of the canals, made under my direc- 
tion by a surveying crew borrowed from the Army 
Engineers, Hanford Project. 

Q. Now, I note various points on the chart here 
which apparently represent cross sections. 

A. That is right. 

@. At what distance along that canal did you 
take cross sections ? 

A. At various stations as identified on the sec- 
tion. Station ‘‘O”’ plus ‘‘OO"’, south bank. That 
is the section of intake and of cut-off canal. Then 
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the next station was [961] ‘‘Original canal opposite 
junction with cut-off’’, and so on; various irregular 
stations where the cross section would change. 

Q. Your cross sections, however, identify the 
point on the canal at which the cross section was 
taken? A. That is right. 

Q. And the data that appears thereon is the data 
that applies to your findings at each particular sec- 
tion ? A. That is right. 

Mr. Powell: No objection. 

Mr. Ramsey: I haven’t offered it, but if you have 
no objection 

The Court: It will be admitted. 

(Whereupon, Plaintiff’s Exhibit ‘J’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued) 

Q. Now, Mr. Kurtichanof, did you have avail- 
able for your use in connection with your work and 
survey work, particularly upon the power canal, a 
topographic map of the area, prepared by the origi- 
nal builders of that canal and power plant? 

Ee Yes. 

Q. And where was this map secured? 

A. I’m not certain as to whether it was fur- 
nished me by the Army Engineers, or whether I ob- 
tained it at the office [962] of the Hanford Irriga- 
tion District. I think T got it from the Army Engi- 
neers. They gave me a large roll, and I did not 
separate—keep them separate from subsequent in- 
formation. 
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(Whereupon, topography map of area of 
power plant was marked Plaintiff’s Exhibit 
‘“*K’’ for identification. ) 


Direct Examination 
(Continued ) 


Q. I hand you plaintiff’s identification ‘‘K’’— 
Mr. Powell, I suggest that if you want to examine 
this it probably will be necessary for us all to look 
at it, 

The Court: If you will have him identify it I’ 
recess. 

Q. And ask you to identify the identification. 

A. It bears the title ‘‘Hanford Irrigation and 
Power Company, H. R. Owens, Engineer; subject, 
Priest Rapids Topography above canal, drawing 
number B-172’’ and this is the drawing that I had 
in the field with me when examining the property. 

My. Powell: My. Kurtichanof, did you check this 
contour map generally to be sure that it complies 
with the contours? You did not make the map? It 
is about 40 years old? 

A. No, I didn’t make the map. I used it for 
just my personal information at about the time 
that existed at the time this map was prepared, 
since involved in that was a [963] natural channel 
of the river, high water channel or lagoon, as it 
might be called, which was subsequently used as a 
portion of the power canal. 

Mr. Powell: J don’t know, then, if this would be 
material. If that is the only reason I have no ob- 
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jection. If there is any other purpose I would like 
to know what counsel has in mind. 
The Court: Well, we’ll recess now for ten min- 
utes. 
(Short recess. ) 


(All parties present as before, and the trial 
was resumed. ) 


Mr. Powell: No objection to the exhibit, your 
Honor. 


L. E. KURTICHANOF 
a witness called on behalf of the Petitioner, resumed 
the stand and testified further as follows: 


Direct Examination 
(Continued ) 
By Mr. Ramsey: 

Q. Mr. Kurtichanof, I will ask you to step down 
from the witness stand and come here to the table, 
this exhibit is so big. Now, are you able to indicate 
on identification ‘‘K’’ the location of the present 
new intake to that canal? 

A. It is approximately in this location. 

The Court: You had better mark it, Mr. Kur- 
tichanof. 

Q. May I suggest that you mark 

A. Approximate location of new cut-off channel. 


Q. Now, we’ve been having some difficulty, M1. 
Kurtichanof, on our elevations here. J’H ask you 
to examine the elevations as shown on this map, and 
state whether they are the same elevations that 
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were used by the District in keeping its records, or 
whether they are the actual elevation? 

A. I ran into some discrepancies in elevations 
upon both, on the topography and on building eleva- 
tion drawings. However, in my observations of 
elevations in our survey of the canal we took the 
gauge heights of the gauges that were in place at the 
upper end of the intake canal and also at the lower 
end of the canal, immediately in front of the trash 
racks at the power house, so we ignored all other 
elevations. 

Q. Now, in the examination of this map, did you 
find that they used that method of determining their 
elevations? A. Oh, yes. 

Mr. Ramsey: If I may suggest to the Court, I 
would like to turn the witness over to counsel in 
order that he can correlate his testimony with the 
figures that appear on this map, and also with the 
figures which Mr. Kurtichanof says he relied on, so 
we won’t confuse the jury. 

The Court: Very well. 


Voir Dive Examination 
By Mr. Powell: 


Q. It is my understanding, Mr. Kurtichanof, 
that when this [965] map was made in 1906 or 1908, 
that the United States Geological Survey had not 
established bench marks in this area. 

A. I don’t know about that, but as is customary 
on any project where exact elevations are not 
known, arbitrary elevations are assumed, either 
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zero, or 100, or 1000, and all elevations are referred 
to the assumed elevations. 

Q. And the elevations of the United States Geo- 
logical Survey notes that are in evidence, and the 
gauge readings, are assumed to be the elevation 
above sea level? A. I believe so, yes. 

Q. But the elevations shown on this map, ‘‘K’’, 
are elevations taken from an assumed elevation? 

A. They might have been; I can’t vouch for that. 

Q. What I mean is, that the elevations on the 
map, identification ‘‘K’’, do not refer to the eleva- 
tions above sea level? 

A. I wouldn’t know whether they do or not. I 
would believe that they do not. 

Mr. Powell: I think that is correet, your Honor. 
This shows 480 feet in one place, and that is sub- 
stantially greater than the elevations shown on the 
exhibits we have introduced. 

A. It would be my judgment that this could not 
be tied in to the true elevations above sea level, as 
established by the Geological Survey. [966] 

Mr. Ramsey: However, that would not affect the 
use of the map in determining the elevation of cer- 
tain points with reference to the elevation of certain 
other points on the map? A. That is right. 

Mr. Ramsey: I offer in evidence Plaintiff’s Iden- 
tification ‘‘I<’’. 

Mr. Powell: No objection. 

The Court: Admitted. 

(Whereupon, Plaintiff’s Exhibit “IX’’ for 
identification was admitted in evidence.) 
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Direct Examination 
(Continued ) 
By Mr. Ramsey: 


Q. Now, Mr. Kurtichanof, how long a time did 
you put in in your examination of the power canal? 

A. JI ean’t say. I was examining all elements of 
the property practically at the same time, that is, 
I was making observations, and J did not divide the 
time between the various phases of it. 

Q. But you put in twenty six days in the field 
on the examination of all the properties? 

A. That is right. 

Q. From your observation of the new intake 
ehannel, which I believe the testimony shows was 
cut in 1941—— A. 741, L believe. 

(). —— did you find that there had been any 
silting of that [967] channel ? 

A. Yes, it was practically closed. I would say 
that it was 75 to 80 per cent closed. 

Q. By silting action? 

A. By deposit of silt. 

Q. Now, from your observation of the canal it- 
self, did you find that silting action had gone on in 
the canal? 

A. There was considerable evidence of it in the 
vicinity of the spillway channel, where a substantial 
reef of gravel deposit had been formed, effectively 
sealing off the flow through the spillway except at 
considerable—except at water elevations consider- 
ably higher than existed at the time of observation. 
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Q. Did you find evidence of that in other places 
lower down on the canal? 

A. To asmaller degree. Somewhere in the vici- 
nity of the upper end of the dump portion of the 
channel there was evidence that the channel was not 
eut originally to its designed width, because of solid 
rock, and at that point, or just immediately above 
there, there seemed to be some further deposit. 
Possibly some of it was due to sloughing in of the 
banks. 

Q. From your observation and experience of 
water diverted from a stream which at times is 
heavily impregnated with silt and carried at a con- 
siderable less degree of fall [968] than the main 
stream, would vou say that a silting process would 
be a natural thing to expect in this canal? 

A. Yes. The matters carried in suspension in 
the flowing water are drepped as velocity is reduced. 
The heavier ones, of course, are dropped first, and 
the lighter ones last, progressively. 

Q. Now, you have heard the testimony of work 
that was done on this canal, and vardage which was 
removed from the canal in 1939, or 740, or ’41, or 
somewhere along in there. Now, in your opinion, 
was the yardage removed there entirely new vard- 
age being excavated from the canal, or was it, in 
part, at least, a deposit of silt in the canal through 
the years since its construction ? 

Mr. Powell: Your Honor please, I think I should 
object to that question. He wasn’t there, and 
couldn’t tell. 


948 United States of America vs. 


(Testimony of L. E. Kurtichanof.) 

Mr. Ramsey: No, but he made a very careful 
exainination into all the factors involved. 

The Court: Let’s see, will you read the question ? 


(Whereupon, the reporter read the last pre- 
vious question. ) 


The Court: I will overrule the objection. I 
suppose he could, as an expert, express an opinion. 

A. In view of the conditions as I saw them at 
the time of inspection, I made inquiries as to the 
degree of maintenance [969] that had been exper- 
ienced in the past, what methods were used, what 
quantities were possibly removed, and so on. I 
formed no opinion as to the quantities removed, nor 
the effectiveness thereof, except there was certain 
rock removed at some time or other within the last 
couple or three years, that is evident, and deposited 
on the banks of the canal, and it was explained to 
me that that was part of the rock removed at the 
time improvements were made both in the cut-off 
channel and in the original channel, but I of course 
could not identify them as such. 

Q. You, then, didn’t attempt to determine what 
part, if any, of the materials removed later from 
that canal may have been silt deposited there 
through the years, and what portion may have been 
new materials excavated ? 

A. JI think it would have been impossible to de- 
termine that. | 

Q. Now, from your examination of that canal, 
and from the survey that you made of it, from your 
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study of the topography map of the area and the 
eross section survey that was made, did you deter- 
mine the amount of materials that had been ex- 
eavated in the construction of the canal? 

A. JI made an estimate of it, yes. 

Q. You heard the testimony of preceding wit- 
nesses for the District as to the total excavation 
which they estimated was necessary for the con- 
struction of that canal being, I believe, 222,000 
yards? [970] AP Yes, 1 heatd that. 

Q. Did your estimate agree with that? 

A. Very substantially, as I recall it. My esti- 
mate for the excavation quantities on the original 
eanal were as follows: Rock, 26,130 yards; gravel, 
173,106 yards, total, 199,236 yards; and in the cut- 
off, or new channel, my estimate was: Gravel, 17,375 
yards; rock 4,444 yards, making a total of 21,819 
yards. Thus, for the entire canal with its improve- 
ment, my estimate was: Gravel, 190,481 yards; rock, 
30,5974 yards, total, 221,055 yards. 

Q®. Wait a minute, [’d like to have those last 
two figures again. Total of gravel? 

A. 190,481. 

Q. Rock? A. Rock, 30,574; total, 221,055. 

Q. Or a difference of less than 1000 eubie yards ? 

A. Pardon? 

Q. A difference of less than 1000 enbie yards 
from the estimate of the defendant’s witnesses ? 

A. J don’t recall the exact figures testified to 
previously. This is taken from mv field notes of 
the computation. 
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Q. Now, Mr. Kurtichanof, in estimating the re- 
production cost of that canal what did you estimate 
for the rock work per yard? A. $1.25. [971] 

Q. And what did you estimate for the gravel? 

A. 35 cents. I’ll correct that. It was 35 cents 
in the cut-off canal, and 40 cents in the main canal. 
The reason for it being higher in the main canal, 
there was some over-haul involved. 

Q. Any difference in your figure for the rock 
work in the main canal and in the cut-off? 

A. No. 

Q. Or a total cost of reconstructing the canal of 
how much? 

A. Total estimated cost of reproduction new as 
of September 30, 1948, was $131,465.00. 

Q. Does that include any items other than ex- 
eavation, that total? 

A. Total cost of the canal. 

Q. Now, what condition did you estimate that 
canal to be in or what per cent of depreciation, if 
any, did you make on the canal? 

A. Due to the obstructions as found, impairing 
its full efficiency, I depreciated it in the amount of 
30 per cent, or found 70 per cent condition. 

Q. Making a reproduction cost less depreciation 
of what? 

A. $92,025.00. This depreciation that I have 
allowed for it, I might explain, is because of the 
vreatly accrued deferred maintenance. If that 
maintenance had been kept up, then there would 
have been no depreciation charged [972] against 
that canal. 
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Q. As one item of that failure to maintain the 
eanal, do you have in mind the condition of the 
newly cut entrance to the canal? 

A. That, and elsewhere in the eanal also, because 
of lack of adequate provisions for taking care of 
this silting up. 

Q. Then if I understand vour testimony, Mr. 
Kurtichanof, your 30 per cent so-called depreciation 
in the main represents what you estimated it would 
take to put that canal together with the intakes back 
into 100 per cent condition ? 

A. Substantially so, yes. 

Q. Now, going on to the power plant itself, state 
just what investigation you made to determine the 
reproduction cost of that plant; that is, I’m speak- 
ing now specifically of the structures. 

A. I measured the quantities involved therein 
_and estimated the cost of labor. 

Q. Now, state whether or not you had available 
the original drawings of the Hanford Irrigation 
and Power Company of that structure? 

A. J had made available to me a number of 
drawings showing plans, sections and elevations. I 
took them along with me to see how closely the 
structure as built conformed to those representa- 
tions on the drawings. Some of them I [973] found 
did not conform. One or two sections and part of 
& plan did conform substantially to it, and I used it 
as a guide in recording my measurements as found 
on it, and later computing the quantities involved. 
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(Whereupon, drawing of cross section of 
power plant was marked Plaintiff’s Exhibit 
‘“‘L,”’ for identification. ) 


@. Ihand you plaintiff’s Exhibit ‘‘L”’ for identi- 
fication, Mr. Kurtichanof, and ask you to identify it. 

A. ‘This is intended to represent a cross section 
through the power house, taken on the center line 
of one of the water wheel units. 

Q. Now, from your examination of the power 
plant structure there, does that very closely ap- 
proximate the building as you found it to be con- 
structed ? 

A. This particular drawing does, yes. 

Q. Now, I note that you have super-imposed 
upon that drawing some lines in pencil. What do 
they represent ? 

A. They are my observations as to the ground 


line existing at the present time, also the line of: 


solid rock on which the building is founded in part. 
The rock was easily observable from the down- 
stream side of the power house, and the natural 
slope of the ground is, I believe, the same as it was 


at the time this was built, because it extends for a 


considerable distance both wup-stream and [974] 
dewn-stream from where the power plant is now 
located. 

Q. Does that cross section indicate the depth to 
which excavation was made in the rock? 

A. Yes. I took measurements from given points 
on the structure down to the rock ievel, and thus 
determined its position with reference to the build- 
ing. 
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Mr. Ramsey: We offer identification ‘‘T.’’ in evi- 
denee. 

The Court: Any objection? 

Mr. Powell: No objection, your Honor. 

The Court: Admitted. 


(Whereupon, Plaintiff’s Identification ‘‘L”’ 
was admitted in evidence.) 


My. Powell: I might ask the witness two things. 
Does it show the generator? 

A. No, this is only pertaining to the structure. 

Mr. Powell: Oh, I see, it doesn’t show the water 
wheel either? A. No. 


Direct Examination 
(Continued) 


Q. Now, with reference to the structure there, 
Mr. Kurtichanof, did you check and measure that 
structure for the purpose of determining the amount 
of concrete required for its erection ? 

A. Yes, for all purposes which J thought were 
essential in [975] determining the quantities of ex- 
eavation, the classification of excavation, the classi- 
fication of the soil, the quantity of concrete involved, 
and other materials. 

Q. And from your investigation and observa- 
tions there what did you determine to he the amount 
of rock that it was necessary to excavate for the 
erection of that building? 

A. The amount of solid rock was estimated at 
3292 cubic vards; gravel, 3700 cnbie yards. 
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Q. Does that embrace all of the excavation that 
you believed to be necessary from your observation 
and investigation there, for the structure? 

A. Yes, including the structure and the tail race. 

Q. Now, what did you estimate to be the cost, as 
of September 30, 1943, of the solid rock excavation 
per cubic yard? A. $1.25. 

@. And the cost of excavating the gravel? 

A. 50 cents. 

Q. Making a total cost of the two items for ex- 
eavation how much? 

A. JI haven’t computed it that way. 

Q. How much concrete did you estimate would 
be required for the construction of that building? 

A. 38520 cubic yards. 

@. And what did you estimate would be the cost 
of that concrete in 1948? [976] A. $16.30. 

Q. Per yard? A. Per yard. 

Q. Was that your figure on re-enforced concrete, 
or did you have a separate item for the re-enforce- 
ment? 

A.. I had a separate item of re-enforeing mount- 
ing to 45,200 pounds, which I estimated to cost 8 
cents per pound, in place. 

Q. Or a total of how much? A. $3616.00. 

Q. Again? A. $3616.00. 

Q. Did you include as a part of the generating 
plant structure bar screens? 

A. No, that was listed sepzrately as equipment. 

Q. Yes. Now, what other items, if any, did you © 
include there ? 
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A. A coffer dam and un-watering for the con- 
struction of the tail race, which I estimated at a 
lump sum of $1000.00. 

Mr. Powell: One thousand ? A. Yes. 

Q. What, then, would be your total reproduction 
cost of the generating plant structure ? 

A. I had several other items, Mr. Ramsey. 

Q. Well, then, give us those items. 

A. They’re not very important, but there is a 
transformer [977] house which has been constructed 
on the down stream side over the draft tubes, which 
I estimated at $1190.00; the machine shop, also 
built on the down-stream piles, on the up-stream 
end, I estimated at about $225.00; windows, $540.00; 
doors, $172.00; plumbing, $100.00; lighting, $300.00; 
furniture and fixtures, $200.00; crane, $1750.00, 
making a total estimated cost of the power house 
building $81,278.00. 

Q. Now, did vou depreciate that? 

A. I did. 

Q. And to what per cent? 
A. ‘To 83 per cent condition. 
Q. 17 per cent depreciation ? 

fe That is right. 

Q. Making a depreciated—— 

A. Depreciated value of $67,468.00. 

Q. Now, this matter of this crane; what value 
did you say you put on that? A. $1750.00. 

Q. How did you fix that value? 

A. By getting prices from manufacturers. At 
the time I was designing in part and buying the 
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equipment for a plant just about the same size as 
this. I originally designed it to contain two units, 
one of 1500 and one of 500 kilowatts, but just before 
we closed the contract for the [978] equipment war 
came on, we couldn’t get those, and later we ac- 
yuired through the priorities division of the proper 
government authority two smaller units, 750 K.V.A. 
that were allocated to the Northern Idaho Rehabili- 
tation and something or other project in Idaho, so I 
had to re-design the plant to contain three units of 
750 kilowatts instead of 2000 as originally planned. 
The structure was about the same width, the crane 
span was about the same, and the load capacity was 
the same, ten tons, and that was bought for about 
$1150.00. I believe, plus a ten ton chain block for 
$300.00 and some odd dollars, and an estimate of the 
cost of installing it, which made a total of $1750.00. 

@. So your value here ascribed to the crane was 
predicated upon actual price check ? 

A. At that time. 

Q. For a comparable crane in 1943? 

A. 743. 

Q. With the chain block and cost of installation — 
added ? A. Right. 

Q. Now, in your examination of the power plant 
structure did you find that there had been any over- 
huilding in the structure ? 

A. Well, the project as built was designed to ac- 
commodate four additional units, and portions of 
the structure and sub-structure were built originally 
in 1907 and 1908, [979] whereas if the structure had 
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been designed for only the two units it contained, it 
would have been of substantially less cost. 

Q. Is it possible to use four additional genera- 
tors in that plant? 

A. Not without other improvements. The canal 
would have to be increased very materially, the di- 
version facilities would have to be increased, and 
it would require a major operation on the entire 
project. 

Q. Now, moving on to the generating plant it- 
self, Ill ask you, Mr. Kurtichanof, in your checking 
of the floor plan of the strueture and the installa- 
tions in the structure itself, whether you had the 
use of a detailed plan? 

A. It was detailed to some extent, to the extent 
of showing main dimensions of structural members, 
the spacing of units, I believe, and the head wall, 
only in part; it did not show the extensions of the 
head wall upstream, or down-stream, of the main 
structure. 

Q. Did it show the location in the structure of 
the generators? A. Yes. 

Q. Did it show the location in the structure of 
the transformers ? 

A. It did of the power house as planned and 
Rpnilt originally. Now originally the power house 
was built to accommodate [980] six transformers 
along the upstream wall, six transformers of about 
450 Kilowatts, I believe, rating, and it is my infor- 
mation that the initial transmission was at 22,000 
volis. ‘These transformers served that transmission 
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line. At some subsequent time the line was changed 
to 66,000 volts, new transformers of larger size were 
purchased, and installed over on top of the piers 
over the draft tubes. 


(Whereupon, floor plan of power house was 
marked Plaintiff’s Exhibit ‘‘M’’ for identifica- 
tion.) 


Direct Examination 
(Continued) 


Q. I hand you, Mr. Kurtichanof, plaintiff’s iden- 
tification ‘‘M’ and ask if this is the floor plan to 
which you have referred in your testimony ? 

A. Yes, this is. 

Q. You checked this floor plan against the strue- 
ture itself? A. Yes. 

Q. In the main, did you find it correct in detail, 
with the exceptions noted ? 

A. Yes, the matter of occupancy of the trans- 
former space was about all the difference, and on 
the down stream elevation this drawing does not 
show the present transformer structure. 

Mr. Ramsey: I offer plaintiff’s identification 
‘*M’’ in evidence. [981] 

Mr. Powell: I might ask first of the witness 
where the identification was secured, and is it from 
a source that would indicate it was authentic? 

A. Yes, it came to me either directly from the 
engineer, who in turn might have obtained them 
from the district, or from the District itself. I’m 


not certain. 
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Mr. Powell: No objection. 
The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘‘M”’ for 
Identification was admitted in evidence.) 


Direct Examination 
(Continued ) 


@. Now, Mr. Kurtichanof, from your examina- 
tion of the installations in the power house, how 
many generators did you find there? 

A. Two main units, one rated at 900 kilowatts, 
the other at 1200 kilowatts. 

@. And were these the same units that have been 
referred to by preceding witnesses ? 

a Yes. 

Q. One being an Allis Chalmers, and the other 
being a G. E.? 

A. The number 2 generator is of General Elec- 
tric manufacture, whereas number 1 is Allis 
Chalmers. 

Q. From your examination of the two generat- 
ing units, what did you determine as to the age of 
the two units? 

A. Well, evidence was obtained that the number 
1 generator [982] is the original one installed, and 
appeared of about 1907, together with the water 
wheel driving it. Number 2 generator was installed 
| I believe about 1941, that is, put in service in 1941. 
Q. Would you say that there was any degree of 
obsolescence in either of those units ? 
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A. Not of appreciable moment in the case of 
number 2. There is a possibility of considerable in 
number 1. One reason for it would be that there 
might be some doubt as to whether or not the latest 
type of steel was used, for instance, in the core. 
Along in the period of about 1905 to 1910 it was 
discovered that the addition of silicon to steel im- 
proved its magnetic qualities, made it so-called 
‘‘non-aging.’’ It came into use much later, of 
course, and it is quite possible that this old genera- 
tor did not use non-aging steel. That would be one 
element of obsolescence. In addition, I think there 
has been material improvement in the art of pro- 
ducing insulating materials used in the windings of 
the generator armature and field. 

Q. Let me interrupt there long enough to ask 
you this; does the materials that you have men- 
tioned, the insulation materials, have a very definite 
fixed life span due to use? 

A. Not definite, no. It is greatly affected by 
conditions [983] of service and conditions of load. 

®. Well, let me ask, then, this. Does it have a 
limited life span under use? 

A. Oh, yes, but that span, of course, again is 
very much affected by the conditions of service and 
load. 

@. ‘Would the use of the particular unit, partieu- 
lar generator, for a period of forty years or such a 
matter materially affect the remaining life span of 
the insulating materials? 

A. Normally you would expect that, yes. 
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Q. Now, passing on to the turbines, especially 
with regard to unit number 1, what did your exami- 
nation disclose there? 

A. From the information I obtained it was 
found to be what was called by the manufacturer a 
Triplex unit, and as near as I can determine, that 
unit was especially designed for this particular ap- 
pheation, with the object in view of obtaining high- 
est possible efficiency and rated output through a 
wide variation in head of water. 

Q. Would that be an efficient umt to be used in 
this sort of a plant? 

A. The unit as built is composed of three run- 
ners assembled on the same shaft, and a wnique 
inter-connection between the various 1mmners. It is 
my opinion that this combination, in order to obtain 
rated output, rather detracts from its possible cff- 
ciency if it were designed for only [984] a single 
fTunner. It is a Ftancis type of whee}, and for a 
specific head, specific perfermanee, the Francis type 
wheel can be designed for relatively high efficiency, 
but with this combination interposing, I rather 
think that had some effect in reducing the over-all 
efficiency. 

Q. In your opinion, would it be as efficient as the 
propeller type wheel used on the other unit? 

A. Well, there again, a simple propeller type 
wheel can be designed for best efficiency for a sne- 
cific condition. ‘There are, however, modifications of 
the type, such as the moveable propeller, which is 
designed to operate a very high efficiency over a 
wide range of change in head, but the critical thing 
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about the Triplex is that because of its specific 
design, and more or less cumbersome design, it 
would be very expensive compared to units that will 
be equally efficient at the present time. 

@. In other words, if you were replacing that 
wheel in that plant at this time, you would be able 
to replace it with a wheel that would give an equal 
amount of efficiency at much lower cost than the 
cost of such a wheel as this? 

A. That is true. I doubt if you could get an 
exact reproduction of that wheel now, except at very 
great cost, special order. 

Q. Now, I’m not going to take time, Mr. Kurti- 
chanof, to check through with you all the items of 
generating equipment. [985] I’ll simply ask gen- 
erally if your check-up agrees in the main with 
those items as detailed by Mr. Tinling and the other 
witnesses ? 

A. Referring to the power plant particularly ? 

@. Yes, the generating equipment. 

A. As I recall the testimony, it is substantially 
the same. 

Q. Is there any additional items that vou remem- 
ber there that they did not mention ? 

A. I didn’t remember, or I do not remember, 
any specific testimony pertaining to the head gates 
and trash racks as a separate item of cost. I have 
so treated them. 

Q. With reference to the wiring in the power 
plant, and specifically the 2300 volt feeder system, 
did you note anything as to the condition of that 
wiring ? 
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A. Yes, I did. The main bus strueture and wit- 
ing contained therein was of the vintage of the date 
this plant was built, approximately 1907 or 1908, 
and was not in any way comparable to modern 
designs. In addition to that, some of it was installed 
later, I think for instance, like that to take care of 
the pump, the 2800 or 3000 gallon pump to serve the 
Brown Brothers farm, something of that nature, 
that was put up in a very temporary manner, and in 
my opinion constituted a real hazard. The wiring, 
together with associated cut-outs, which were bare, 
and exposed fuses and all that, was not good grade 
of construction. 

@. In the main, what was the age of the power 
plant, the generating equipment? 

A. Well, the original plant was built in the pe- 
riod of 1901, so at the time that I observed it in 43 
it was about 37 years of age, with the exceptions as 
noted in the case of water wheel under 2 and gene- 
ator, unit 2. 

Q. What did you fix as the cost of replacing the 
generating plant equipment, new ? 

A. My estimate of reproduction cost new as of 
September 30, 1943, for generating plant equipment 
was $155,344.00. 

Q. Now, from your examination, did you form 
an opinion as to the degree of depreciation that 
should be charged off against those installations 2 

A. I found the condition in per cent was 69. 

Q. That would be a depreciation of 31 per cent 2 

A. Yes. 
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Q. And the reproduction cost less depreciation 
on the power plan equipment then would be what? 

A. $106,648.00. 

@. Now, passing on to the transmission line, I 
assume you handled that as a separate item ? 

A. I did, but in connection with the power plant 
there were some miscellaneous items. 

Q. Not included in the total? [987] 

A. Not included in the figure I gave you. That 
is merely power plant equipment. I set up my esti- 
mates in compliance with the uniform classification 
of accounts as prescribed by the regulatory commis- 
sions, including the Federal Power Commission. 

Q. Are you getting into the matter of overhead, 
or what’s also been referred to as 

A. No, but I merely point out that you were ask- 
ing about the power plant equipment. I have some 
miscellaneous equipment, such as shop equipment 
and tools. 

Q. Well, can you give us the total of this? 

A. There are only four general items, shop 
equipment and tools, yard lighting svstem. domestic 
water supply system and irrigation system, a total 
estimated reproduction cost of $7600.00, the depre- 
ciated value of $1832.00. 

@. Iassume vou have added to all of your items 
the usual overhead item of legal and engineering 
and other incidental expenses? A. Yes. 

@. However, we’ll pick that up when we include 
the various items. Now passing on to the transmis- 
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sion line, what did you find the condition of that line 
to be from your examinaton of it, Mr. Kurtichanof? 

A. Well, it was in very poor condition. 

Q. And in what way? [988] 

A. It is composed, in most part, of the poles set 
originally. The poles were untreated cedar, which 
have been stubbed once, twice, in some cases thiee 
times. About two-thirds of the stubs are composed 
of old poles which had been cut up for stubs, and 
about one-third of the subs at the time I observed 
them were of treated sawn timbers. I don’t recollect 
exactly whether they were merely tank treated, or 
Pentrex treated, but they were treated in some 
manner. 

Q. What percentage of the stubs had been 
treated, did you say? 

A. About one-third of all the stubs. 

Q. What about the other two-thirds? 

A. They were untreated cedar poles, which had 
served as poles, had been taken out of service hbe- 
eause of decay at the butt, then cut up into lengths 
for use uf stubs, the remaining sound portion. 

Q@. Now, you examined the line itself? 

A. Yes. 

Q. And what did your examination of that 
show ? 

A. Well, it showed a, rather an ominous condi- 
tion, if I might so express it. When it comes to 
reproducing an article such as the transmission 
line, here’s what I found. The conductor size was 
not at all compatible with the amount of power that 
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it was required to deliver, [989] or could possibly 
deliver under the size generating plant existing. 
The explanation for it must lie in this fact, that at 
an earlier time, when it was being operated at 22,000 
volts instead of 66,000, such cross section was re- 
quired. Another thing was that it was made of a 
conductor, a type which is now long obsolete, namely 
soft aluminum, and I don’t think any engineer 
designing a line to carry 2100 kilowatts, or the 
eapacity of that plant, would use such a conductor 
for two reasons, first of all, because of its over- 
adequacy in size, and second, because of its obsolete 
type, which is this, that the conductor strength is so 
low that it requires spacing of poles at very short 
intervals. With a modern type of conductor better 
suited to the duty required of it, one could reduce 
the cost very materially by reducing the numbers of 
poles, structures, insulators, and the like, to one 
half or less of the number which would be required 
to carry the existing line. J made a comparative 
estunate of what a modern type of line would cost. 
I took into consideration the salvage obtainable 
from salvaging, taking down and salvaging the 
present conductor, and from that, and taking into 
consideration all other factors, I determined that 
the per cent condition was, JI believe, about 22— 
let’s see, 23 per cent. 

Q. What would be the type of conductor that 
would be used [990] at the present time, instead of 
the soft aluminum conductor ? 
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A. Well, you would have a choice of a variety. 
You would have a choice of aluminum with a stcel 
core, you would have a choice of hard copper, you 
would have a choice of copper weld, either solid or 
stranded, all of which have the necessary carrying 
characteristics with much higher breaking strength. 

Q. What would be the cost of any of those con- 
ductors mentioned as compared with the cost of this 
solft aluminum conductor ? 

A. Well, a conductor of size adequate to perform 
the functions would be very materially less. I have 
estimates here somewhere, quotations from manu- 
facturers. 

Q. So, from your examination, you conclude 
that to a large degree this line is not only depre- 
elated, but obsolete ? A. Yes. 

Q. In many characteristics? A, Ses? 

Q. And your opinion of the actual condition of 
that line due to depreciation and the obselete items 
mentioned is about 23 per cent of the actual 1eplace- 
ment cost of it? 

A. The depreciated value? 

Q. Yes. 

A. Is 23 per cent of an estimated cost new. [991] 

Q. Now, what did you estimate to be the replace- 
ment cost new of the Jine? A. S$o277or00! 

Q. And the reproduction cost less depreciation 
value? 

A. $11,923.00. I wish to explain here, too, Mr. 
Ramsey, that the figures I have just quoted you are 
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for total transmission plant. Included in that, how- 
ever, are the land and land rights associated with 
the transmission line. 

Q. That is, the right of way? 

A. For which the estimated reproduction cost, 
furnished me by the Army, is $400.00; the per cent 
condition is 100 per cent, and the depreciated value 
is $400.00. 

Q. And that would be added to the figure? 

A. Deducted from that total. 

Q. It is included in the total given. Now, as a 
part of that line did you inelude the line from the 
junction down to the pumping plant? 

Pnces. 

@. That is for the entire transmission line? 

A. For sixteen miles of line. 

Q. Before we leave the transmission line, do you 
have—are you in agreement with the items testified 
to by Mr. Tinling that are required on each of the 
pole structures and the number of poles involved in 
the line itself? [992] 

A. Ido not have in mind all of his testimony, but 
one element that I would like to question is the poles 
themselves. I believe Mr. Tinling’s testimony was 
that they were Pentrex treated cedar poles. At the 
time of my observation there were only about three 
or four Pentrex treated poles on the line. All the 
rest were untreated poles. 

@. And your investigation was made in August, 
1943 ? 
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A. August and September of 1948. I can give 
you the exact number from my field sheets of the 
Pentrex treated poles that were in existence at the 
time of my observation. 

Q. Well, perhaps you had better give us that. 

A. There were two of 35 foot length, two of 45 
foot length. 

Mr. Powell: May we have that again, please? 

A. Two of 35 foot length and two of 45 foot 
length, Pentrex treated cedar poles. 

Q. Did you include in your reproduction cost 
here the cost of setting the poles? 

A. Qh, yes. 

Q. And back filling? A. Yes. 

Q. In your examination of the pumping plant 
structure, Mr. Kurtichanof, did you have access to 
the original profile drawing of the Hanford Iiriga- 
tion and Power Company for that structure, for 
purposes of comparison? [993] 

A. Yes, there was a profile of the discharge line; 
I believe there were some planned and sectional 
elevations. 

Q. Is this the bureau drawing that you refer to? 
_ <A, .That is one showing a sectional elevation of 
the pumping plant. 

Mr. Ramsey: I ask that this be marked as 

plaintiff’s ‘‘N’’ for identification. 


(Whereupon, drawing of cross section of 
pumping station was marked Plaintiff’s Exhibit 
°*N”’ for identification. ) 


970 United States of America vs. 
(Testimony of L. E. Kurtichanof.) 


Direct Examination 
(Continued ) 


Q. LI hand you plaintiff’s identification ‘‘N’’, 
and ask you if that is one of the sectional drawings 
that you had access to for purposes of comparison ? 

Ay Pe dias: 

Q. And do you know how you secured that? 

A. Either directly from the district, or through 
the Army Engineers, who in turned obtained it from 
the district, it is my recollection. 

Q. Did vou from your comparison find that this 
sectional drawing was substantially correct as show- 
ing the structure as it now exists? 

A. As far as the structure itself is concerned, 
yes, but in certain details of intake and discharge of 
the conduits it is not. 

Q. As to the structure itself, however, it is sub- 
stantially [994] correct ? 

A. That’s right, in dimensions, thicknesses, 
heights, and so on. 

Mr. Ramsey: We offer plaintiff’s identification 
‘*N’’ in evidence. 

The Court: Any objection? 

Mr. Cheadle: No objection. 

The Court: Admitted: 


(Whereupon, Plaintiff’s Exhibit ‘‘N’”’ for 
identification was admitted in evidence. ) 
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Direct Examination 
(Continued ) 


Q. Did you also have available for your use a 
motor floor plan and transformer floor plan of the 
pump structure ? 

A. At least one, and possibly more. 


(Whereupon, drawing of floor plan of pump- 
ing station was marked Plaintiff’s Exhibit ‘“O” 
for identification. ) 


Q. I hand you plaintiff’s identification ““O”’ and 
ask you if that is one of the floor plans that was 


available to you? A. It is. 
Q. And that is from the same source as the other 
plans and drawings? AG hy see 


Mr. Ramsey: We offer it in evidence. 
Mr. Powell: No objection [995] 
The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘‘O” for 
identification was admitted in evidence.) 


Direct Examination 
(Continued) 


Q. Ihand you, Mr. Kurtichanof, four other plans 
or drawings and ask you to inspect them and state 
whether or not any of these were used by you for 
checking purposes, and the source of the same. 

Mi. Powell: May I ask if counsel is going to 
have the witness explain all these drawings to the 
jury? 
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The Court: Well, I think he should look at them 
first and pick out which one you wanted marked. 

A. This first drawing I am looking at is number 
15997. It is the manufacturer’s drawing of the num- 
ber 3 pump. It is designated as a 36 inch centrifugal 
pump. It is only of interest in showing the detail of 
construction of the mechanical portions of the 
pump. Also the one you have in your hand there is 
also for the same reason. It is only for technical 
information, and not for particular use for anything 
else. This is a simple drawing of a section of one 
of the discharge pipes, leading from the pumping 
plant to the canal at the top of the hill. This is the 
66 inch wood stave pipe. 

Q. Now, what is this appearing in the lower left 
hand portion of the drawing? [996] 

A. That is a profile of the ground between the 
pumping station and the canal, merely to illustrate 
the difference of elevation between the water surface 
in the river and the point of discharge of the pipe 
lines into the canal, to show the difference in the 
elevation. 

Q. Do you know whether the elevation of the 
water surface as shown is the mean level, or what 
it might be? | 

A. No, I don’t. It might be an arbitrary level 
assumed by the designer, but it shows the relative | 
elevations between the two, the point of intake and | 
the point of discharge. That will vary from year to | 
year and from month to month, and I think it has. 
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been testified before it varied within the limits of 
40 to 65 feet, something of that nature. 

Mr. Cheadle: Did the witness identify that one 
drawing as the one in accordance with which the 
wood stave pipe was built ? 

A. Well, I know that it is a wood stave pipe of 
that diameter. | 

The Court: Are either of you going to use any 
of these drawings, then ? 

Mr. Powell: They were identified. 

The Court: They weren’t identified, they were 
discussed here. 

Mr. Ramsey: I don’t believe any of them would 
be [997] of particular value exeept the one shown, 
and the witness was unable to state whether it was 
the mean level or not, and I considered it wasn't 
adinissible. 

The Court: It is also a different size. At any 
rate, if they’re not going to be used, the jury will 
simply disregard this testimony. They were simply 
looking over the maps to see if they were going to 
use them. We’ll adjourn until 10 o’clock tomorrow 
morning. 


(Whereupon, the Court took a recess in this 
cause until Wednesday, February 19, 1947, at 
10 o’elock a.m.) [998] 
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Yakima, Washington, February 19, 1947 
10 o’Clock A. M. 


(All parties present as before, and the trial 
was resumed.) 

(Whereupon, the following proceedings were 
had without the presence of the jury and one 
alternate juror.) 


The Court: I notice in the instructions requested 
by the defendant the court is requested to instruct 
the jury that one of the elements of value in a case 
of this character, along with reproducticn cost new, 
reproduction cost new less depreciation, and so on, 
is the capitalized value of earnings, or capitalized 
earnings. I have taken the view in former cases of 
this kind that while earnings may be shown as hav- 
ing a bearing on market value, that capitalized 
earnings should not be permitted to be shown, 
directly, at any rate, and that they are not an ele- 
ment of value. The only authority I have been able 
to find on that is Orgel on Value in condemnation 
proceedings. Orgel takes the view that capitalized 
earnings—that the jury should not be instructed 
that they are an element of value. If counsel can 
show me any authority to the contrary, I will of 
course consider it, otherwise I will be inclined to 
instruct that only the earnings and [1001] income 
of property may be considered. One thing I thought 
T should mention now so that I shouldn’t overlook it, 
I had in mind submitting to the jury the amended 
petition, which contains a description of the proper- 
ties involved, but the clerk called my attention to 
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the fact that one sheet of the amended petition sets 
forth the amount of the government’s deposit or 
estimated award of, what is it, $170,000.00. I won- 
der if counsel will stipulate that that particular 
page may be removed from the amended petition 
when it is submitted to the jury? I think if you'll 
look at it you will see that it leaves the balance of 
it complete. 

Mr. Cheadle: As I recall, that is paragraph 6, 
and it also sets forth the government’s legal con- 
tention, I believe. We will so stipulate. 

Mr. Ramsey: The government will so stipulate. 

The Court: Let’s have it definite which page I 
am referring to, so that the record may show it. 
That is page 9, paragraph 6, and it is just preceding 
the prayer, so that the amended petition is complete 
without it. It sets forth the allegation that the real 
and propery interests set forth in paragraph 4 ¢on- 
stituted all the operating properties and facilities of 
the Priest Rapids Irrigation District, and then 
recites that the government has acquired all of the 
beneficial ownership and_ interest [1002] in the 
property, and that the District now holds the legal 
title in trust for the use and benefit of the United 
States, that the sum of $170,500.00 deposited in the 
registry of the Court represents to sum whieh, 
together with the bond redemption fund, is sufficient 
to discharge all indebtedness, and so forth. I think 
that page should be removed. 

Mr. Cheadle: Is the Court agreeable to hearing 
defendant briefly on the first matter your Honor 
mentioned ? 

The Court: Yes. 
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Mr. Cheadle: In the United States vs. Water- 
house, 132 F. 2d, 699, Circuit Court of Appeals, 
Ninth Circuit, decided in 1943, involving a number 
of questions, one of them was the question of eapi- 
talization of earnings. I am reading a quotation 
now from page 703. The court ruled that: 

‘‘Capitalization of rental value is evidence of 
market value of the land.’’ 

And the Court there quoted and relied on the 
Olson case. That Waterhouse case, your Honor, was 
affirmed by the Supreme Court by an equally 
divided court in a concurring opinion which merely 
announced the decision. I do not know whether this 
question, or other questions, or this and other ques- 
tions, were presented in the Supreme Court. [1003] 

The Court: What was the result in the Supreme 
Court ? 

Mr. Cheadle: The Ninth Circuit was affirmed by 
an equally divided Supreme Court, 4 to 4. Also 
another Ninth Circuit case, Puget Sound Power 
and Light Company vs. Public Utility District 
Number 1, 123 F. 2d 286, decided in 1941. Certiorari 
was denied in that case, 315 U. S. 814. I have this 
quotation from that case, which I think implies 
clearly that capitalization of earnings was a matter 
to be taken up by the jury. The issue on this point 
was whether various rates for capitalization to 
which there had been testimony by witnesses could 
be assumed by the jury, and at page 293 the Court 
said: 

“The jury should not be permitted to assume — 
an interest rate, but should determine a proper 
one under the evidence.’’ 
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It. was on the basis of that ease, your Honor, that 
in the same instruction I believe we included a pro- 
posed instruction that the jury itself should deter- 
mine the rate of capitalization. I believe you Honor 
will find Puget Sound Power and Light vs. Puyallup, 
51 F. 2d, 688, another Ninth Circuit case decided in 
1931, to the same general effect. 

Mr. Ramsey: May I point out to the Court that 
there is a very wide distinction between a cas 
involving rentals and a case involving capitalized 
estimated net earnings. In the one case yon have a 
fixed and certain return on the rental, from which 
may be deducted a fixed and certain tax rate, leav- 
ing the only item in suspension the maintenance of 
the rental property. The operation costs of the 
rental property are fixed and certain. In the instant 
ease the net earnings is a matter that is very much 
a matter of opinion, and varies very, very widely, so 
your first calling on your jury to fix and determine 
what the net earnings of the property is, then the 
rate of capitalization of course is a mattey to be 
determined by the jury, so you’re asking the jury 
to go out first and from a maze of evidence varying 
very, very widely, to determine the net possible 
earnings under certain circumstances of the prop- 
erty, from which must be deducted certain other 
items which must then be fixed by the jury, and 
then capitalize on a rate to be determined by the 
jury, and I submit that we’re out in the reakn of 
speculation on every single item involved in a eapi- 
talization of net earnings. ‘The jury must speculate 
on every single thing that is taken imto considerse- 
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tion in computing the value predicated upon the 
assumed net earnings of the property. 

Mr. Cheadle: In brief reply, your Honor, I wish 
to point out that in the Waterhouse case, this recent 
Ninth Circuit case, the rental values which were 
being testified to by the experts on the side of the 
land owner, they were testifying to rental values of 
sugar caneland if it were subdivided. There was a 
substantial possibility that in the reasonably near 
future the sugar cane lands on the outskirts of Pearl 
Harbor could be subdivided and handled as resi- 
dential property, consequently the situation was 
quite analogous to the case here, and quite the oppo- 
site from what counsel points out. 

The Court: I will look at those cases. Bring in 
the jury. 


(Whereupon, the following proceedings were — 


had within the presence of the jury and one 
alternate juror.) 


L. E. KURTICHANOEF 
a witness called on behalf of the Petitioner resumed 
the stand and testified further as follows: 


Direct Examination 
(Continued ) 
By Mr. Ramsey: 

Q. Mr. Kurtichanof, I think when we adjourned 
yesterday evening we had just gotten down to the 
pumping plant, and were about to take up the mat- 
ter of the pumping plant itself. Are you in agree- 
ment with the other witnesses who have testified 
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here that the line running down from Coyote Junc- 
tion to the pumping plant consisted [1006] of about 
1.6 miles of line? 

A. Yes, that is substantially correct. | 

Q. And that that 1.6 miles of line was in no 
important respect different from the balance of the 
14.4 miles of transmission line? 

A. It differed only in the small detail of con- 
struction of the pole top assembly. In other words, 
in this section of line from Coyote Junction to the 
pumping plant, use was made of single cross arms, 
and all of the high voltage conductors were mounted 
on one cross arm. Sometimes there were assemblies 
of two cross arms on account of railroad crossings. 

Q. Are you in agreement with the other wit- 
nesses that in determining the value of this particu- 
lar 1.6 miles of transmission line, that it would be 
fair to just simply take the percentage of the total 
value placed on the transmission line represented 
by the 1.6 miles as compared to the total of 16 miles 
of transmission line? 

A. I think that would be eminently fair. 

Q@. Now, with reference to the plant. itself, what 
total yardage of excavation was necessary for the 
construction of that plant, and what character of 
excavation ? 

A. I had several classifications of excavation, 
part of it in the pump house building, part in the 
mtake tunnel, built in the river bed. In the pump 
plant building proper [1007] T had 1540 yards at 
60 cents. 
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Q. At what? 
A. 60 cents. It was all in gravel. 
Q. Yes. 


A. In the intake tunnel, which is a separate 
structure, of course, the excavation was also gravel, 
which I estimated at $1.00 because of the need for 
underwatering. 

Q. How many yards did you say you found, or 
did you say, of this excavation? 

A. The intake tunnel, my estimate was 625 yards 
of excavation, 1174 yards of back fill on top of the 
timber tunnel. The excavation was priced at $1.00 
a yard, the back fill at 50 cents. 

Q. Now, what was your total yardage, again, of 
the back fill? A. 1174. 

Q. Giving a total of—what’s the total? Did you 
total the total number of vards involved there? 

A. No, I didn’t, because I did not use it in that 
way. I did not require those prices in that way. I 
priced the main features of the project imdepend- 
ently of each other. In other words, I had a total 
price for the pump intake tunnel and a total price 
for the pump building and the transformer house. | 
The different elements in the pumping plant of 
pumps, piping, separate items, switch board, sepa- 
rate item, and transformers and so on, domesti¢ | 
water [1008] supply, separate item, waterways and — 
conduits, in which I included the intake tunnel and _ 
the pump discharge lines. 

Q. Now, did you find that any excavation had 
been necessary in the pump discharge lines? 

A. Yes. : 
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Q. Did you make that a separate item, or run it 
through with the—— 

A. Separate item. 

Q. And how many yards of excavation did you 
find was involved in that? 

A. For the 66 inch pipe line, I estimated the 
excavation in the amount of 2114 yards. For the 
72 inch wood stave pipe line, I estimated excavation 
of the same. 

Q. The two items were 2114 yards each? 

A. Yes. 

Q. And what did you estimate was the cost of 
that excavation ? 

A. The excavation was priced at 60 cents, and 
I had something for back fill too. I have the relative 
eosts in this ratio; excavation, $1268.00, and the 
back fill, $258.00, for each of the pipe lines. 

Q. Did you make an examination of those dis- 
charge pipes as to condition ? 

A. On the surface, yes, and where it was feasi- 
ble, at the point of discharge into the canal. [1009] 

Q. What did you find the condition of those 
pipes to be? 

A. At the time of my examination there was 
evidence of very heavy leakage. Water was spout- 
ing from numerous holes to considerable height, 
and a great many leaks were observed the full 
length of the line. 

(Whereupon, photo of part of pipe line at 


pumping station was marked Plaintiff’s Exhibit 
“P”’ for identification.) 
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(Whereupon, photo of part of pipe line at 
pumping station was marked Plaintiff’s Exhibit 
‘*Q”’ for identification. ) 


Mr. Powell: Your Honor please, I don’t believe 
we should be charged with the condition of the sys- 
tem after Mr. Ramsey’s client had been operating it 
for a full irrigation season. This was in October or 
September he saw it. They took it over in April. 

@. When did you see that, Mr. Kurtichanof? 

A. The pumping plant was in operation at the 
time I viewed it; these pipe lines were in service at 
the time I viewed it. 

The Court: What date was that? 

A. August 30 is the date the official photog- 
rapher for the Seattle District Office of the United 
States Engineer Corps took these photographs un- 
der my direction. 

Mr. Ramsey: If counsel is correct that the gov- 
ernment took over the operation of the plant on the 
Ist of [1010] April, then it actually had been ope- 
rated by the government about four months, and I 
submit to the court 

The Court: Well, I think it is near enough so 
that it has some probative value. ‘The time would be 
an element to be considered by the jury. 


Direct Examination 
(Continued) 
Q. Now, Mr. Kurtichanof, at the time that you 


Od 


made your inspection of these properties, did you 
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take, or did you have taken under your direetion, 
any photographs of structures and installations ? 

A. Idid. 

Q. I hand you plaintiff’s Exhibits A, P and Q, 
and ask you to examine them and tell us what those 
are, if you know. 

A. Exhibit A, is that the one? 


Q. Yes. 
A. That is the pump plant 72 inch wood stave 
pipe line. 


Q. In place? 

A. In place as on the date the photograph was 
taken, August 30. I have to refer to my identifica- 
tion sheets furnished me by the official photogra- 
pher. It is a view, however, of the pump plant 
aud an approach drive to the pump plant, to re- 
place a fill which formerly exisited at that point. 

Q. Is that identification P? A. Wes 

Q@. And as a part of that photograph is any 
portion of the [1011] pipe line shown? 

A. Just slightly, in the foreground, just ahead 
of the platform. Exhibit Q is another view of the 
pipe line, showing the extent of leakage at one 
particular point in the westerly pipe line. 

Mr. Ramsey: We offer plaintiff’s identifica- 
tious A, P and Q in evidence. 

Mr. Powell: Subject to the objection we made 
as to the nature of this whole testimony, we have 
no objections to the photographs. 

The Court: All right, they will he admitted. 


(Whereupon, Plaintiff’s Exhibit “A” for 
identification was admitted in evidence. ) 
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(Whereupon, Plaintiff’s Exhibit ‘“‘P’’ for 
identification was admitted in evidence.) 


(Whereupon, Plaintiff’s Exhibit ““Q”’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued ) 


Q. You state, Mr. Kurtichanof, that you found 
these pipe lines leaking badly? 

A. Yes, sir. 

Q. And what condition of depreciation did you 
determine there had been upon these pipe lines? 

A. After taking into consideration the salvage 
value of the bands and shoes, which might be used 
in replacement, I [1012] arrived at a percentage 
condition of 5 per cent. 

Q@. And what replacement cost did you place 
on the two pipe lines, the 66 and 72? 

A. Estimated cost of reproduction as of Sep- 
tember 30 was $16,189.00. 

Q. That is on the two pipe lines? 

A. Both pipe lines, yes. 

Q. And you gave them a depreciation of how 
much ? 

A. The per cent. condition at 5 per cent, the 
depreciated value $809.00. 

Q. From your observation of the pipes and 
their condition in use there, Mr. Kurtichanof, how 
much longer would you have estimated, or did you 
estimate, those pipes could be used for the purpose 
they were being used for? 
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A. I figured they would not be of any service 
in the next irrigation season, possibly would not 
Jast during the remainder of the year had there 
been irrigation. 

Q. Now, going on to the structure, then, from 
your inspection, observation and measurements of 
the plant there, what did you determine to be the 
vardage of concrete required to build the plant? 

A. 900 eubie yards. 

Q. And what was the nature of that concrete 
used there? Was it re-enforced, steel re-enforced, 
or otherwise? 

A. I eould not find evidence of re-enforeing 
except in [1013] structural shapes, under the floor 
supporting the motor and pump load. I assumed 
from the nature of the construction that there 
would be a wire mesh in the floor system. I 
searched for evidence of re-enforcing in the walls, 
but the walls were of very massive construction. 
On the occasion of one of my visits a crew of work- 
men were breaking a large hole out in the down- 
stream wall of the pump house on the pum) floor 
level. I took careful note of that concrete at that 
time, and it appeared to me that it was made of 
bank run aggregates; in other words, the sand and 
gravel were used as excavated out of the banks 
immediately adjacent to the plant. I saw presence 
of boulders in this wall. I measured one that was in 
excess of twelve inches in dimension. The wall at 
this elevation was about 28 inches in thickness. 
My conclusion was that it was rather doubtful that 
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there was any re-enforcing used in the walls. I 
allowed, however, for adequate re-enforcing in the 
roof slab and in the floor slabs, because it is my 
judgment that it should be there. 

Q@. And did you assume that it actually was 
there? 

A. I did assume it, and I allowed quantities of 
re-enforcing steel and measured the structural steel 
which was in evidence. 

Q. By structural steel do you mean such things 
as I-beams? 

A. I-beams, and channels, and angles, which are 
used in the [1014] frame and for the floor. 

Q. Now, Mr. Kurtichanof, what price did you 
fix per cubic vard on this concrete used in the con- 
struction of the building? A. $16.30. 

@. What basis did you use in determining the 
per yard cost to be ascribed to the concrete used 
in the construction of the power house building and 
of the pumping plant building? 

A. I don’t get your question clearly, Mr. Ram- 
sey. 

Q. What was the basis upon which you deter- 
mined the cost per yard of this concrete used in 
this building and in the power house building? 

A. I obtained the market prices of cement deliv- 
ered on the job, at the nearest railroad siding, esti- 
mated the cost of hauling, the cost of mixing, the 
eost of forms, and arrived at this figure. 

@. Now, did vou have available any specific bid 
prices or actual cost prices on this sort of work? 
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A. Oh, yes. I had many of them. As a matter 
of fact, just about concurrently with this work, I 
had another hydro-electric project wider construc- 
tion on the Rogue River, approximately the same 
size and in many elements, very, very comparable. 

@. You had available the actual cost price of 
concrete of [1015] this character in the constrne- 
tion of this building ? A. Yes, I had. 

Q. Together with re-enforcing steels and the 
other elements that you have mentioned that would 
go into the construction of this building? 

ee Noes. 

Q. Now, in fixing your cost of excavation in 
this building and in the canal, power canal, and in 
the power house and the various other things that 
you’ve testified to, how did you arrive at the cost 
price per yard that you placed on the various 
material? 

A. From my knowledge of similar work per- 
formed elsewhere. 

Q@. And how was that knowledge gained, Mr. 
Kurtichanof ? 

A. Well, partly from first-hand experience, 
partly from data that I have available in my office 
of unit prices bid on various types of construction 
jobs, and by comparing them with other jobs of 
comparable size and nature I can estimate fair 
prices for the particular job under consideration. 

Q. Now, does the cost of excavation vary with 
the various materials which may be eneountered 2 
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A. Yes, with various materials, with various 
conditions affecting it, with the quantities involved, 
and other similar elements. 

Q. You would expect a wide range of variation 
in the cost [1016] price of excavation between 
rock and dirt, or small gravel? 

A. Ordinarily, yes, but I have seen many bids 
in which unit prices of rock and gravel or ordinary 
excavation, so termed, were bid in at the same 
price per unit. 

Q. Well, the actual cost of that excavation 
would be a great deal different, wouldn’t it, be- 
tween rock and gravel or dirt? 

A. Well, the bidders don’t often go into very 
much detail when making their estimates. They 
base their judgment more on experience and an 
average cost over the job, rather than specific fine 
divisions between the various classifications. 

Q. The point I’m making is this, Mr. Kurticha- 
nof. Wouldn’t the bidder, however, in making his 
bid per yard on a general average, take into con- 
sideration how much of it was rock and how much 
of it was other materials? 

A. He should, ves. The practical man would. 

Q. The actual cost of excavation does vary 
widely, does it not? A. Yes, it does. 

Q. What condition generally did you find the 
pumping plant structure in? 

A. I think fair, for its service to which it had 
been subjected; the normal wear and tear that 
might be expected [1017] of it. There had heen 


Priest Rapids Irrigation District 989 


(Testimony of L. E. Kurtichanof.) 
several breaks through the walls that were not 
originally designed there. 

Q. You would say that it was in as good con- 
dition as might have been anticipated in view of 
the period of use to which it had been subjected, 
and the character of the use? A. Yes. 

Q. Did you observe any structural weaknesses? 

A. Not of serious consequence. 

Q. Now, at the time that the Jury was viewing 
these properties, Mr. Kurtichanof, they found, [ 
believe, a fill in the front of this pump structure, 
nearly to the level of the entrance doors. Did that 
condition exist on September 1 of 1943? 

A. There was no fill there. There was a tem- 
porary timber structure with a timber deck to give 
access to the pump plant at the front door level. 
This structure varied from about 4 to I would esti- 
mate 8 or 10 feet in height. 


(Whereupon photo of rear of pump sta- 
tion was marked Plaintiff’s Exhibit ‘‘R”’ for 
identification. ) 


(Whereupon, photo of front of pump sta- 
tion was marked Plaintiff’s Exhibit ‘“‘S”’ for 
identification. ) 


Mr. Ramsey: Never mind, Mr. Kurtichanof, 
we’re not going to run back on the exact date these 
were taken. [1018] Counsel has indicated that they 
will not make any objection on that basis. 

Mr. Powell: We won’t object to the admission, 
your Honor. They can be marked admitted. 

Mice Court: All right. 
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Direct Examination 
(Continued) 


Q. Handing you plaintiff’s identifications ‘‘R”’ 
and ‘‘S’’, I’ll ask you if those two photographs 
represent the condition that existed out there in 
August and September, 1943, as to fill or lack of 
fills in the immediate vicinity of the pumping 
plant? 

A. This is exactly correct as I viewed it. 

Mr. Ramsey: We offer identifications ‘‘R’’ and 
‘“S’? in evidence. 

Mr. Powell: No objection. 

The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘“‘R’’ for 
identification was admitted in evidence.) 


(Whereupon, Plaintiff’s Exhibit ‘“‘S’’ for 
identification was admitted in evidence. ) 


Direct Examination 
(Continued ) 


@. Now, it has also been indicated, Mr. Kurti- 
chanof, that certain changes have been made out 
there in the point at which the discharge pipe 
enters the canal between September 1, 1948, and 
the time it was viewed by the [1019] jury. I ask 
that this be marked as_ plaintiff’s identifica- 
tion: aia 

(Whereupon, photo of end of one discharge 
pipe was marked Plaintiff’s Exhibit ‘“T’’ for 
identification. ) 
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Q. I hand you, Mr. Kurtichanof, Plaintiff’s 
Exhibit “‘T”’, and ask you if that photograph is a 
fair representation of the condition that existed at 
the point of junction of the pipe lines with the 
eanal on September 1, 1943? 

A. Yes, this shows an elevated water tank over 
the point of the canal where one of the pipe lines 
discharges into the eanal. 

Mr. Ramsey: We ask that plaintiff’s identifi- 
cation ‘‘T’’ be admitted in evidence. We offer it in 
evidence. 

Mr. Powell: I would prefer that they be offered 
together, if your Honor please. Identification ‘'T’’’ 
does not show the same condition that was seen by 
the jury, and I think if there is a photograph that 
shows a relatively same condition as they viewed it, 
they should see that too. 

A. Well, they couldn’t help but see that. 

Mr. Powell: Yes, they saw that. 

Mr. Ramsey: There apparently is no additional 
copy of that photograph. 

Witness: Take it out of your copy of the 
report, [1020] page 46. 

Mr. Ramsey: I ask that this be marked as plain- 
tiff’s identification ‘‘U”’. 


(Whereupon, photo showing end of discharge 
pipes was marked Plaintiff’s Exhibit ‘‘U’’ for 
identification. ) 
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Direct Examination 
(Continued ) 

Q. I hand you plaintiff’s identification ‘‘U’’, 
Mr. Kurtichanof, and ask you what that is, first. 

A. This is a photograph or a view looking 
towards the discharge end of the pipe line serving 
this canal. It is to be noted that the pipe lines come 
by separate routes, about 30 feet apart, and they 
discharge into this transition portion of the canal 
and ultimately it is made one channel. 

Mr. Ramsey: I offer plaintiff’s identifications 
‘“T”’ and “‘U’’ in evidence. 

Mr. Powell: No objection. 

The Court: Admitted: 


(Whereupon Plaintiff’s Exhibit ‘“‘T’’ for 
identification was admitted in evidenee. ) 


(Whereupon, Plaintiff’s Exhibit “‘U”’ for 
identification was admitted in evidence.) 


Mr. Ramsey: I ask that this be marked as 
plaintiff’s identification ‘“‘“V’’. [1021] 


(Whereupon, photo of intake pipes at pump 
station was marked Plaintiff’s Exhibit “V” 
for identification. ) 


Direct Examination 
(Continued ) 

Q. Mr. Kurtichanof, in vour examination of the 
pumping plant did vou also make an inspection of 
the intake pipes? 

A. Yes, insofar as thev were feasible. 
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Q. Was there a photograph taken of those at 
the time of your inspection? 

A. At one period of my inspection, ves, when 
the river level had fallen to a point where these 
pipes were capable of being photographed. 

Q. I hand you plaintiff’s Exhibit ‘‘V”’ and ask 
you to identify that. 

A. This is a photograph of the two 42 inch sue- 
tion lines from the pumps to the intake tunnel. 
The view is taken looking straight down from a 
window at the level of the operating floor. 

Mr. Powell: May I inquire just a moment? 
The dark place in the picture is the shadow of the 
building? 

A. Shadow of the building, ves. 

Mr. Powell: What is the instrument or thine 
at the nght? 

A. This is a small pipe, about 2 inches in diame- 
ter, used for pump suction of the small pump sun- 
plying domestic [1022] water. 

Mr. Powell: No objection. 

The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘“‘V’’ for 


identification was admitted in evidence.) 


Direct Examination 
(Continued) 


Q. Now, Mr. Kurtichanof, did you inspect the 
installation of the machinery in the pumping plant? 
=m. Yes, LT did. 
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Q. You have heard the testimony of the Dis- 
trict’s witnesses as to the items of installation and 
equipment to be found that was present in the 
pumping plant at the time it was taken over by the 
government, I think on April 1, 1943? 

A. I heard the testimony. 

Q. Did your inspection of the installations and 
equipment, machinery, in the plant differ materially 
from the tabulation that was made by the witnesses 
for the District? 

A. Not as I recall the testimony. 

Q. How many pumps did you find in the pump- 
ing plant utilized for pumping water to the irriga- 
tion district from the pumping plant, or to the 
irrigation canal? 

A. Really, four. Two with a rating of 28,800 
gallons per minute each, against 35 foot head; one 
rated 31,500 [1023] gallons per minute at 60 foot 
head, and one rated 3000 gallons per minute at 60 
foot head. 

Q. That pump rated 3000 gallons per minute at 
a 60 foot head, was that connected up with the pipe 
lines leading to the canal, or was it used for another 
purpose ? 

A. It was a very peculiar connection. The two 
large pumps rated at 28,000 gallons each were con- 
nected in series, and this 3000 gallon pump was 
tapped off of that series between the two main 
pumps. 

Q. I’m not sure that I got that. 

A. If you can visualize the two large pumps 


Priest Rapids Irrigation District 995 


(Testimony of L. E. Kurtichanof.) 

connected in series through, we’ll say, approxi- 
mately 30 foot length of 30 inch pipe, and some- 
where in that 30 inch pipe you take a tap off to 
serve as a suction for the 3000 gallon pump, and 
it in turn then discharges into the same 66 inch 
wood stave line as the two main pumps connected 
i series. 

Q. It was actually connected with the two 
pumps in series? 

A. Well, now, the water pumped by this small 
pump discharged into the wood stave pipe directly ? 

A. Yes, but the suction of this pump would be 
drawn through the impeller of one of the big pumps, 
which was between it and the suction well. [1024] 

Q. Now, it was connected between the two hig 
pumps connected in series? A. Wes 

Q. So any water which it would have pumped 
would have been a part of the water which was 
being sucked up by the first big pump? 

A. Well, if the two big pumps were renearwnaeres IE 
believe the purpose was to be able to supply small 
quantities of water when it was not required to run 
the big pumps. That way it would have to suck 
through one of the large pumps, which would have 
to be tied in place to keep it from rotating, and then 
discharged through a by-pass around the second of 
the two large pumps directly into the 66 inch line. 

Q. Well, was that an efficient conection? 

A. No, I think it was a very poor connection 
from an engineering standpoint. 
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Q. Now, as to the two big pumps connected in 
series, I believe you said those two pumps were 
rated on a 36 foot head, is that correct? 

A. I have it 35. 

G. 35 foot head; was the utilization of those two 
pumps in series efficient? A. Ito 

Q. And why not? [1025] 

‘A. Because of the very reduced efficiency, and 
primarily extravagance in original cost. 

). What about cost of operation ? 

A. Cost of operation would be very materially 
increased over that of a unit which was especially 
adapted for the head involved. 

@. What size motors were utilized to run each 
of these two pumps connected in series? 

A. The two pumps rated at 28,000 gallons each 
were driven by motors of rating of +50 horsepower. 

@. What sized motor would be required to oper- 
ate a pump rated at 28,000 gallons on a 65 or 66 
foot head? 

A. Well, a direct comparison might be found in 
this particular plant. The other pump, large pump, 
rated at 31,000 gallons at 60 foot head, is driven hy 
a motor of 675 horsepower rating, and I have a 
quotation from the manufacturer of the original 
pumps to deliver the same quantity of water as 
heir rating to a 60 foot head with a 600 horse- 
power motor. 

Q. So that actually in the operation of the two 
pumps connected in series vou were utilizing 900 
horsepower in the motors to deliver the same water 
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that could have been delivered with a 600 horse- 
power motor on a single pump designed for a 60 
foot lift? A. That’s right. [1026] 

Q. The cost of operation of the two 450 horse- 
power motors would be—would it be any greater, 
or materially greater, than the cost of operation of 
a single 600 horsepower motor? 

A. It would be 50 per cent greater. 

Q. Is the cost price of the two pumps con- 
nected there in series greater than the cost price 
of a single pump with a 28,000 gallon rating, at 
65 feet head ? 

A. The combined cost of the two pumps _ is 
nearly double that of the cost of a modern pump, 
or it is nearly double that of the cost of the number 
3 pump, which is designed for 60 foot head and a 
slightly greater delivery. 

Q. Does that condition represent any degree of 
obsolescence in equipment or utilization of equip- 
ment? A. In my estimation it does. 

Q. Now, with reference to depreciation, did you 
make any determination of how long these various 
pumps had been in service, and motors? 

A. Yes, I have. 

@. And in the main, how long had most of those 
things been in service there in the pump house ? 

A. Well, the two which are connected in series 
have been in since about 1907. The number 3 pump, 
the 36 inch I. P. Morris pump, was installed in 
1912. 

Q. Did you observe any other installations there 
that were [1027] obsolete for anv reason ? 
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A. Inthe matter of equipment, practically every 
other auxiliary piece of apparatus associated with 
the main equipment would be in the same classifi- 
cation as the main part of the equipment. 

Q. And what degree of depreciation and abso- 
lescenee did you determine existed with reference 
to the equipment and installations in the pump house 
there ? 

A. Well, obsolescence in my conception is a 
part of depreciation. It is one element of depreci- 
ation. Taking into consideration all elements of 
depreciation, I have found a per cent condition for 
the two old pumps to be 20 per cent; for the 36 
inch pump, 51 per cent; for the 3000 gallon pump, 
51 per cent, and for miscellaneous small pumps, 
such as the vacuum pump, lubricating pump, 
sump pumps, and so on, 51 per cent; the piping, 
69 per cent. The piping includes all of the piping 
and valves; there’s some very expensive valves in 
there, 30 and 36 inch in size. The switch board was 
in 51 per cent condition, transformer 51 per cent; 
spare set of windings for the transformer, 100 per 
cent condition; domestic water supply system, 36 per 
eent conditions; water-ways and conduits 69 per 
cent; pump discharge lines, 5 per cent; yard light- 
ing is 47 per cent; shop equipment and tools, 40 
per cent; total pumping plant, the composite of all 
these, is 42 per [1028] cent condition. 

@. And what depreciation did you determine 
there was upon the structures? 
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A. In my account structures, I have included 
pump house, operator’s cottage, bunk house, black- 
smith shop, and transformer house. For the pump 
house I have assigned a per cent condition of 83. 
The operator’s cottage, 25; bunkhouse, 22; black- 
smith shop, 22; transformer house, 39; and com- 
posite of all structures, 73. 

The Court: We'll take a ten minute recess now. 


(Short Recess) 


(All parties present as before, and the trial 
was resumed. ) 


Direct Examination 
| (Continued. ) 


By Mr. Ramsey: 


Q@. Mr. Kurtichanof, what figure did you arrive 
at as the replacement cost of the pumping plant? 

A. $146,622.00. 

Q. Now, that includes the pumping plant struc- 
ture? A. Yes. 

Q. The installations? 

A. ‘Total pumping plant. It includes structures, 
and the equipment, water-ways, discharge lines, 
and all auxiliary equipment. 

Q. And what did you determine to be the de- 
preciated value of [1029] that plant? 

A. The per cent condition was 42; the depreci- 
ated value was $62,788.00. 

Q. Now, going back for a moment to the trans- 
mission line, how much of an Inspection did you 
make of that transmission line? 
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A. JI inspected every pole, with the exception 
of perhaps three or four structures which are 
located high up on a rocky bluff between Midway 
and Priest Rapids. There might have been only 
two. I missed two H-frame structures that I did 
not climb up to the structure. 

Q. You made a pole-by-pole inspection? 

A. Pole-by-pole inspection, and looked at each 
number appearing on the pole, together with all 
appurtenances on the pole. 

Q. Did you take any photographs during that 
inspection of unusual or typical pole structures or 
stretches of the line? 

A. I had several photographs taken, some of 
typical construction such as represented in the 
one and a half mile section between Coyote Junc- 
tion and the pumping plant, which I had referred 
to before as representing a flat configuration of the 
construction, also of the remaining fourteen and a 
half mile construction at Coyote Junction, repre- 
senting the triangular type of construction, [1030] 
also of a number of difficult structures located in 
difficult locations, as well as terminal structures at 
both ends of the line. 

Mr. Ramsey: I ask that these be marked as 
plaintiff’s exhibits ‘‘W”’ and ‘‘X”’ for identifi- 
cation. 

(Whereupon, photo of one pole on power 
line was marked Plaintiff’s Exhibit ‘‘W”’ for 
identification. ) 
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(Whereupon, photo of one pole on power 
line was marked Piaintiff’s Exhibit ‘‘X’’ for 
identification. ) 


Direct Examination 
(Continued. ) 


Q. I hand you, Mr. Kurtichanof, plaintiff’s 
identification ‘‘W’’, and ask you what that is? 

A. That represents a structure, I believe about 
the first one leaving the tangent line goine north, 
or in a northerly direction, some point north of 
Midway Station, where it began entering the diffi- 
cult type of construction. In the background is 
seen an H-frame type of construction, high up on 
the rocky bluff. 

Q. Is that H-frame type of construction part 
of this line? ee liteis. 

Q. And what is shown otherwise by the photo- 
graph? 

A. Well, it shows an angle in alignment of the 
line, and a type of bracing to support a pole. In 
this particular case, instead of using a guy [1031] 
on the opposite side of the strain, a push brace, 
consisting of a pole, is used. 

Q. I hand you plaintiff’s identification ‘X”’, 
and ask you what that is? 

A. This shows an individual pole located high 
up on an almost perpendicular bluff, very difficult 
of access. The figure in the foreground is myself, 
and hy looking closely to my right vou can see a 
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wire rope ladder which is anchored in the rock 
to give access to the base of this pole. 

Q. Does that represent a section of the more 
or most difficult construction that there is on the 
line ? A. The most difficult. 

Mr. Ramsey: We offer plaintiff’s Exhibits ‘‘W”’ 
Maal oe 

Mr. Powell: No objection. 

The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘‘W”’ for 
identification was admitted as evidence.) 


(Whereupon, Plaintiff’s Exhibit ‘‘X’’ for 
identification was admitted as evidence.) 


Direct Examination 
(Continued. ) 


Q. Now, Mr. Kurtichanof, as a part of your ex- 
amination and inspection of the power plant itself, 
were any photographs taken? A. Yes. 

Mr.’ Ramsey: I ask [1032] that these be marked 
as plaintiff ’s “V" and ‘*Z’’ for identwmcawons 


_ (Whereupon, photo of upstream side of 
power plant was marked Plaintiff’s Exhibit 
‘*Y”’ for identification. ) 


(Whereupon, photo of downstream side of 
power plant was marked Plaintiff’s Exhibit 
‘“*Z’’ for identification. ) 


Priest Rapids Irrigation District 1003 
(Testimony of L. E. Kurtichanof.) 


Direct Examination 
(Continued. ) 


Q. I hand you plaintiff’s identifications ‘‘Y”’ 
and ‘‘Z’’, and ask you what they are? 

A. Exhibit “‘Y” is one view of the front of the 
power plant, and on the upstream side. Exhibit ‘*Z’’ 
shows a view of the downstream side of the power 
house, the tail race structure, and piers. 

Mr. Ramsey: We offer plaintiff’s Exhibits ‘“Y”’ 
and ‘‘Z’’ in evidence. 

Mr. Powell: No objection. 

The Court: Admitted. 


(Whereupon, Plaintiff’s Exhibit ‘Y’’ for 
identification was admitted in evidence.) 


(Whereupon, Plaintiff’s Exhibit ‘'Z’’ for 
identification was admitted in evidence.) 


Direct Examination 
(Continued. ) 


Q. Now, Mr. Kurtichanof, what was the total 
depreciated value, or rather, what was the replace- 
ment cost less [1033] depreciation value fixed by 
you upon the power canal, the power plant, and the 
transmission line to Covote Junction, that would 
be the first 14.4 miles of the line? 

A. I did not price the division of the trans- 
mission line as you have indicated. T priced the 
entire line, but in my previous testimony JT had 
made the statement that it was a fair assumption 
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that that portion of the line running from Coyote 
Junction to the pumping plant, comprising about 
1.6 miles, the value of that section would be about 
10 per cent of the total value of the transmission 
Inne: 

Q. Are you able to give us the combined figures, 
then, of the items I have mentioned, as to repro- 
duction cost less depreciation. 

A. Yes. Reproduction cost new—L will first 
vive you the summary of the principal items. In- 
tangible plant, $53,700.00; hydro-electric power 
plant, $407,031.00; transmission plant, $52,775.00; 
pumping plant, $146,622.00. 

The Court: Was the pumping plant ineluded in 
your question, Mr. Ramsey? 

Q. No, it wasn’t. I’m only concerned now in the 
values as to the power canal, the power plant, and 
the first 14.4 miles of the transmission line. 

A. Iwill have to make that quick computation 
here, Mr. Ramsey, to get that. 

Q. Yes. [1034] 

A. Estimated reproduction cost new of the 
hydro-electric power plant and of 14.5 miles of the 
transmission line allocated on the basis which was 
just mentioned, 1s $454,528.00. 

The Court: I assume that does not include the 
power canal. A. It does. 

The Court: It does include it? A. Yes, sit. 

Q. 454—what was the balance of that? 

A. $454,528.00. 
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Q. Now, that is your replacement cost new of 
the power canal, the power plant, and the first 
14.4 miles, or down to Coyote Junction, of the 
transmission line? A. ‘Thats nicht 

Q. Now, what is your depreciated value, or 
your replacement cost less depreciation value, on 
those same items? 

A. In arriving at these totals I had to get the 
composite weighted average, so the per cent con- 
dition, the weighted average per cent condition, of 
the hydro-electric power plant, is 69.37, which 
woud be applied to the figure of $407,031.00, and 
for the transmission plant, the per cent condition 
is 22.59, applied to $47,497.00. 

Q. Now, let’s get those per cents of depreciation 
totals again. [1035] 

A. For the hydro-electric power plant, the per 
cent condition, 69.37. 

Q. Yes. 

A. The transmission plant, the per cent condi- 
tion is 22.59. 

Q. Well, now, can you give us the totals of 
those? ; 

A. I did not have it prepared in that manner, 
Mr. Ramsey, so I would have to go through the 
computations to give you the figures. 

Q. Well, will you make up that computation so 
we may have the figures? 

A. O.K. For the power plant that would result 
in a depreciated value of $282,357.00; for the trans- 
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mission plant, it would be $10,730.00, making a total 
of $293,087.00, 1f my computations have been cor- 
ects 

Q. Now, as a part of your efforts to arrive at 
the fair value of this property did you take into 
consideration the past earning records and past 
production records of the property? A. I did 

Q...And for that purpose what records did you 
have access to? 

A.. I.had records made accessible to me at the 
irrigation district’s offices at the power plant, and 
at the pumping plant; also in consolidated form, 
which were more convenient for my use, I obtained 
them from the Pacific Power and Light Company. 

Q. Those were [1036] the records of the actual 
power generated at the plant? 

A. : The operations of the plant for the years 
1932 to 1942 inclusive, and the first 10 months of 
1943. However, in my computations I did not use 
the figures for 1943; I used just eleven full years 
of operation. 

Q. . Did you also have available to you the rec- 
ords of the earnings or the sales of power during 
that period of time by the District? 

A. .I_had a record of billings for energy sold to 
the Pacifie Power and Light Company. 

Q. Now, Mr. Kurtichanof, state whether under 
your direction there was a tabulation of output of 
power from the plant for those years, by years, 
total amount of power sold to the Pacific Power 
and Light Company, by years, for the years indi- 
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eated, that is, 32 to ’42 inclusive, the amount of 
power used by the District, together with allow- 
ance made for line loss, and the net of the self- 
consumed power used, and the revenues from the 
sales of power, each of those items being by year 
for each year from 1932 to 1942 inclusive? 

A. JI had such information available by months, 
and from this data I had it compiled in the manner 
that you suggested, or that you just asked me 
about. 

Mr. Ramsey: I ask that this be marked as 
Plaintiff’s [1037] identification A-1. 


(Whereupon, tabulation of power produced 
and disposition thereof from 1932 to 1942, in- 
elusive, was marked Plaintiff’s Exhibit A-1 
for identification. ) 


Q. I hand you plaintiff’s Exhibit A-1, Mr. Kur- 
tichanof, and ask you if that is the compilation 
that you have just testified to? 

A. Yes. This is a summary by vears, taken from 
my original date obtained, which represented the 
performance by months for each of the years in- 
dicated. 

Mr. Ramsey: We offer identification A-1 in 
evidence. 

Mr. Powell: May we have just a moment? 

The Court: Yes. Do vou have a copy of it? 

Mr. Powell: Yes. | 

Mr. Ramsey: We ask that a copy of the ex- 
hibit be handed to each of the jurors. 
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The Court: Yes, that may be done if it is ad- 
mitted. 

Mr. Powell: If your Honor please, we object to 
the admission of the identification for the reason 
that the computation shows the matters pertaining 
to the operation of the power plant prior to the 
time when the improvements were made and the 
condition was changed to the [1038] condition in 
which the government took the property in October, 
1943, there being a new improvement in the canal 
and a new generator installed in 1941. 

The Court: Overruled. It will be admitted. 


(Whereupon, Plaintiff’s Exhibit ‘‘A-1’’ for 
identification was admitted as evidence. ) 


(Whereupon, the clerk distributed copies of 
Plaintiff’s Exhibit A-1 to the jury and one 
afternate juror. ) 


Direct Examination 
(Continued. ) 


Q. Now, Mr. Kurtichanof, referring to Exhibit 
A-1, in the first column appears the numbers 1932, 
1933, 1934, and so on, down to and inclusive of 
1942. To what does that refer? 

A. That represents a tabulation of the total 
production. 

Q. No, I mean just this one column. 

A. Oh, the successive years for which this data 
is shown. 
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Q. Now, in column 2, headed ‘‘Total output, 
KWH” appears certain figures opposite each of the 
numbers which you have testified is the year; now, 
what does that represent ? 

A. That represents the kilowatt hour production 
at the power plant for the year opposite which the 
figures stand. 

Q. Now, in column 3, under the heading ‘‘Sold 
to P. P. & L. Company after losses’? what does that 
column represent ? 

A. That represents the net kilowatt hours for. 
which bills [1039] were rendered to the Pacific 
Power and Light Company after deducting 5 per 
cent for losses as provided in the contract. 

Q. Then ‘‘Own use and losses’? what does that 
column represent ? 

A. That represents the difference between the 
amount produced and the amount sold. 

Q. And the next column ‘5 per cent allowance 
fo Po Paw L. for*loss’’? 

A. That is a computation of 5 per cent on the 
actual amount sold. In other words, the kilowatt 
hours sold in the second column must be divided 
by 105 in order to determine the kilowatt hours 
allocated to losses. 

Q. Then the column next appearing is ‘‘Net 
Self Consumed’’. What does that column repre- 
sent ? 

A. That represents the kilowatt hours gener- 
ated, less kilowatt hours sold and less allowance for 
losses. 
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Q. And in the last column ‘‘Revenues from 
Sales to P. P. & L. Company’’? 

A. Those are the summary of all bills rendered 
in that year for power sold to the Pacific Power and 
Light Company. 

Q. Now, in the 10 or 11 year period appearing 
in that tabulation, in what year was the greatest 
amount of revenue realized, and the greatest amount 
of power generated at the plant? 

A. In the year 1942. [1040] 

Q. And how many years was that plant under 
District operation ? 

A. I don’t remember the exact date. I believe it 
was in 731 or 732 when the District started operat- 
ing. However, this contract for the sale of power 
to the P. P. & L. was first made in 1932 for the 
period of ten years, and revised in 1940 for an ad- 
ditional twenty years. 

Q@. And was there any complete records avail- 
able to you prior to the year 1932 as to the gener- 
ation of power at the plant, or any of these other 
items ? 

A. I did not find any. There might have been 
some around, but the records of the District were 
more or less scattered. Some were maintained, as 
I said, at the pumping plant, some at the power 
house, and some at the office in White Bluffs, and 
it was quite a difficult job to assemble them all and 
study them all to get them into the shape that I 
have them here. 
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Q@. Mr. Kurtichanof, does your tabulation in- 
clude all of the years for which you were able to 
find complete records up to and including 1942? 

A. My information was from the beginning of 
1932 to and including October, 1943. 

Q. You have not included in this tabulation, 
however 

A. I have not included anything for 1948, be- 
cause the year was incomplete. [1041] 

Q. Thank you. Now, vou stated a moment ago, 
Mr. Kurtichanof, that you made a tabulation by 
month of all of the power generated by the power 
plant, at Priest Rapids Irrigation District Power 
Plant, from 1932 to and inclusive 1943? 

A. That is right, including a portion of 1948. 

Q. Oh, yes, to and including 1942. 

Mi Powell: Is that 32 through °43? 

Q. 732 through 742. State whether or not a coim- 
pulation and summary of the generation of power at 
the plant for the period indicated, that is, from the 
beginning of 1932 to and including 1942, by months, 


was made under your direction? A. Yes. 
Mr. Ramsey: We ask that this be marked as 
plaintiff’s Exhibit A-2. 

(Whereupon, tabulation showing K.W.H. 
produced by months 1932 through October, 1943, 
was marked Plaintiff’s Exhibit ‘‘A-2”’ for 
identification. ) 

Q. JI hand vou plaintiff’s Exhibit A-2, and ask 
you if that is the compilation that you have just 
testified to? A. Yes, it is. 
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Mr. Ramsey: We offer Plaintiff’s Exhibit A-2 
in evidence. 

Mr. Powell: May I examine the witness shortly, 
your Honor? [1042] 

The Court: All right. 


Voir Dire Examination 
By Mr. Powell: 

Q. Where did you get the figures to make the 
compilation, Mr. Kurtichanof ? 

A. From the Pacific Power and Light Compan 
the original figures together with the billings. 

Q. In what office. 

A. At the office of the general superintendent, 
Mr. H. H. Schoonfield. 

Q. In Portland, Oregon? 

A. In Portland, Oregon. 

A. And did that appear to be original records, 
from which you took these records? 

A. I did not take them; I asked them to prepare 
them for me. 

Q. Then the Pacific Power and Light Company 
prepared these records for you? 

A. Yes, basically. 

Q. Have you checked them with the daily log 
sheets here in evidence? 

A. I checked them to some extent, but as I said 
before the records of the District were rather diffi- 
cult to obtain. They were widely scattered, some 
sheets missing, and so on, and I was further in- 
formed when making my inquiries, particularly at 
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the power plant, that all the pertinent data that 
they recorded was in turn transmitted [1043] to 
the load dispatcher of the Pacific Power and Light 
Company and recorded there as well, and it was 
suggested by Mr. Grell that their records would be 
more complete than those of the District itself. 

Mr. Powell: Has this been offered? 

Mr. Ramsey: Yes. 

Mr. Powell: The same objection we made on the 
other exhibit, your Honor, that it shows the records 
of the plant that wasn’t the same as the govern- 
ment took. 

The Court: Overruled. It will be admitted. 


(Whereupon, Plaintiff’s Exhibit ‘‘A-2’’ for 
identification was admitted in evidence.) 
Mr. Ramsey: I ask that copies of the exhibit 
be distributed to the jury. 
The Court: All right, that may be done. 


(Whereupon, the clerk distributed covies of 
Plaintiff’s Exhibit ‘‘A-2”’ to the Jury and one 
alternate juror. ) 


Direct Examination 
(Continued. ) 
By Mr. Ramsey : 

Q. Now, Mr. Kurtichanof, I note that in Exhibit 
A-2 appears the number ‘11932’ and under that— 
that is at the extreme upper left hand corner of the 
page — under that, ‘January’ ‘February’ 
“March”? ‘‘April’’ ‘‘Mav’”’ and through December, 
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followed by certain figures, and then finally ‘‘Total’’ 
followed by a figure. Will you just explain what 
that [1044] represents ? 

A. It represents the kilowatt hours produced 
each month. 

@. During the year what? 

A. Durimg the year of °32, ’33, and so on, as 
shown on this sheet, and at the bottom of that tabu- 
lation would be the total production for that year. 

@. For that total year? A. Yes. 

@. Now, I note that following January, under 
"32, appears the figure what? 

A. Zero, indicating that the power plant was 
not operated, did not produce. 

Q. There was no production of power for that 
month? 

A. For January, February, November, and De- 
eember of that year. 

Q. Under 1933 there are two months, January 
and February? A. That is right. 

Q. Followed by zeros, that indicates the same 
thing. In 1934 the zero follows only the month of 
March? A. That is right. 

Q. In ’35 only the month of December ? 

A. That is right. 

Q. In ’36 the months of January, February, 
March, November, and December are followed by 
ZeL.08 ? A. Right. [1045] 

Q. In ’37 the months of January, February, and 
March are followed by zeros? 

A. That is right. 
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Q. In ’38 the months of January, February and 
March? A. Right. 

Q. In ’39 the months of J anuary and February ? 

A. Right. 

Q. In 740 the month of February ? 

A. And December. 

Q. And December. In 41, the months of Janu- 
ary, February and March show as zero? 

A. That’s right. 

Q. And in 1942 there are no months where there 
was ho production of power? 

Ao Vhat is richt, 

Q. Under the 1943 column appears figures for 
January, February, March, April, May, J une, July, 
August, September, and October, but no figures for 
November or December, and no total for the year? 

A. That is right. 

Q. Why is that? 

A. Why? Because the operation was then in 
the hands of the government. 

Q. That is because of the fact that the govern- 
ment took over the operation of the plant on 
October 1, °42? A. On October 1. [1046] 

Q. And for the same reason you did not total 
the output for the year? 

A. Not only that, but the figures were not avail- 
able at the time I prepared my record. 

Q. Yes. Now, in determining the fair value of 
the properties which I have indicated, that is, the 
power plant, canal, and the portion of the trans- 
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mission line to Coyote Junction, did you have in 
mind the earning record and earning capacity of 
that plant? 

A. The earning value is one measure that I used 
to determine the fair value of the property. 

Q. Is reproduction cost less depreciation an- 
other approach ? A. It is. 

Q. And in fixing the fair value of that property, 
did you have in mind one or all of the elements 
which you have testified that you were able to find 
data on? 

A. All of the elements to which I have previ- 
ously testified. 

Q. Now, Mr. Kurtchanof, don’t answer this 
question until counsel has had an opportunity to 
object. In the light of your investigation along the 
various lines that you have testified to, and consid- 
ering the fair value of the property as being the 
sum in cash that would probably be agreed upon 
between a willing seller, willing but not compelled to 
sell, and a willing buyer, willing but not [1047] com- 
pelled to buy, what, in your opinion, was the fair 
value of the power plant of the Priest Rapids Ivriga- 
tion District, together with the power cana] and the 
transmission line from the plant to Coyote Junction, 
on September 30, 1943, with the obligation and duty 
imposed upon the plant of supplying to the Priest 
Rapids Irrigation District power for the pumping 
of water for the irrigation of lands in the district, 
not only those lands under irrigation on that date, 
but those lands which in the contemplation of a 
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reasonable person might be expected to make de- 
mand for water for irrigation within the reason- 
ably foreseeable future ? 

Mr. Powell: We object, your Honor please, as 
not being a proper measure of value. The petitioner 
here taking the property has the fee simple title, 
which is the interests of all kinds in the property 
subject to private ownership, and not subject to any 
encumbrance. The petition so alleges, and we un- 
derstand that is what the government is doing. The 
question pre-supposes a burden on the property 
which your Honor has from a legal standpoint dis- 
posed of otherwise. 

The Court: I will exeuse the jury until 1:30. 


(Whereupon, the following proceedings were 
had without the presence of the jury and ove 
alternate juror.) [1048] 


Mr. Ramsey: I submit to the Court that any 
sale of this property that can be in contemplation 
of this jury or of the Court is a sale as between 
private parties in the condition of the property as 
it was on the date of taking. On that date any per- 
son or any corporation or any firm desiring to pur- 
chase the power facilities, generating and trans- 
mission facilities, of the Priest Rapids Irrigation 
District necessarily would and could only have pur- 
chased subject to the burden imposed upon the 
power generation and transmission facilities to 
furnish water for irrigation, or furnish power for 
operation of pumps to supply water for irrigation to 
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the Distict. Now, that point has already been de- 
termined by other courts. It is res adjudicata. It is 
established firmly by the decision of the Supreme 
Court of this State, I believe, as well as the Circuit 
Court of Appeals for the Ninth Circuit, that that 
burden and that duty is imposed upon those facili- 
ties in perpetuity. Certainly any purchaser could 
only buy what the seller has to sell. In this instance 
it is the property, but it is the property with the 
burden and obligation imposed upon it that it has 
already been determined by the courts cannot be 
shaken off, and in prior suits that very issue was 
presented, as to whether it could be taken or sold 
free of the obligation [1049] and duty to the land. 
Now, I respectfully submit to this court that there 
ean’t be any other approach in this matter. 

We might say, well, we can assume that a certain 
per cent of the generating and transmitting facili- 
ties of that plant will be required for the irrigation 
of the property, and we can then fix the value of 
the property freed of all obligation, and say, well, 
30 per cent of that has been and will be required 
for irrigation, and therefore 70 per cent of the 
value of the property freed of all obligation is a 
fair measure. I submit to the Court vou might just 
as well say that if you were selling an apartment 
house over here where there is a 99 year lease, paid 
up, on two-thirds of the building, that you could 
use the same approach, that is, that the buyer will 
say ‘Well, certainly I’m charged with the obligation 
and the duty of maintaining the property, of pay- 
ing the taxes on the property, of supplying janitor 
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service, of supplying elevator service, and I can 
only get the rents from one-third of the property, 
and therefore we will determine what I shall pay 
on the basis of it is worth so much, I’ll pay one- 
third of that’’; and I submit that with the burdens 
imposed upon that property, that any purchaser 
that would pay one dime, or take it as a gift, would 
be a very poor business man, and the same thing 
applies here. 

The Court: I tried to make it clear at the outset 
the theory that the court was going to adopt in this 
ease. I can’t blame both sides for trying to talk 
the court out of it, but this lawsuit must end some- 
time, and I have to stick by that theory. It is too 
late to abandon it now, and the theory the court is 
trying to adopt was applied by my predecessor, and 
he indicated that he would apply it in this case. He 
applied it to the individual tracts, and that was 
what we’re trying to do here, is to give the District 
compensation so far as this case is concerned for 
that part of its property not devoted to irrigation 
use. Now, it is my theory that the only way to 
arrive at that is to instruct the jury they must find 
the values of the property and then segregate them 
between irrigation and non-irrigation purposes as 
they existed at the time of the taking, or under the 
normal conditions would have existed in the reason- 
ably foreseeable future. In arriving at the amount 
that should be allowed for irrigation and non-irriga- 
fion, of course the irrigation plant itself naturally 
falls into one category; we have the pumping plant, 
the main canals and laterals; they clearly are irriga- 
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tion properties within the so-called Schwellenbach 
theory. There is one relatively small piece of prop- 
erty that falls clearly within the other category, 
wholly of non-irrigation use, £1051] and that is the 
80 acres that was testified to. It was testified that it 
could be devoted for farm uses. It is not needed in 
connection with the power canal, and not used in 
connection with the power plant at all, and there- 
fore would fall clearly within the other category. 
Then we have the power plant; the power plant 
itself, the power intake canal, with allied facilities, 
such as residences of workers and all that, and that 
part of the transmission line from the plant down 
to Coyote Junction. That is what presents the real 
difficulty in this case, because that is used, or was 
used at the time of taking, partly for irrigation and 
vartly for the sale of power, and applying the 
theory the court has adopted, the jury must be in- 
structed to segregate the value of that property and 
allocate it between power and non-power purposes, 
and it seems to me that the part. that is to be al- 
located to non-irrigation purposes, purposes other 
than irrigation, is the very value that counsel seeks 
to bring out here in the question just propounded 
to this witness, that is, what is the value of this part 
of the plant, and its output and earning power over 
and above the duty imposed upon it to pump water 
to the lands of the District, and that would be im- 
posed in the reasonably foreseeable future under 
normal conditions at the time of taking, so that the 
court is presented with this problem: [1052] If this 
witness is permitted to answer and fix as the value 
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of this property its value with the burden of fur- 
nishing water, pumping water, to the District’s 
land, then how is any segregation to be made based 
upon that value, unless we definitely charge off the 
burden upon this plant for furnishing irrigation 
water? In other words, if the witness fixes the 
value with the burden upon it, and then we ask the 
jury to segregate, we would be segregating or ask- 
ing the jury to segregate what is already what I 
would regard as the value of the plant for other 
than irrigation purposes, so that I wouldn’t have 
any objection to his answering if that is to be the 
value submitted to the jury for non-irrigation pur- 
poses, but that, it seems to me, is what it is under 
the theory the court is trying to apply here. J think 
it is time to recess here. I thought I’d just express 
my thoughts on the matter here and we eould be 
thinking about it over the noon hour. 

Mr. Cheadle: I don’t wish to speak at this time. 
We would like to be heard with regard to this par- 
ticular question, your Honor, even though we do not 
want to take issue. JI believe we’ve made our record 
fully, and J think the government has too, for the 
purpose of appeal. I think we may have some ques- 
tion as to the propriety of the particular ques- 
tion as propounded, to this witness, [1053] although 
we do not wish to take issue with regard to the par- 
ticular phase of the matter. 

The Court: We will recess until 1:30. 


: (Whereupon, the Court took a recess in this 
eause until 1:30 o’clock p. m.) 
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Yakima, Washington, February 19, 1947 
1:30 o’Clock P.M. 


(All parties present as before, and the trial 
was resumed. ) 


(Whereupon, the following proceedings were 
had without the presence of the jury and one 
alternate juror.) 


The Court: I have had the reporter type out a 
transcript of Mr. Ramsey’s question. Do you have 
a copy of it, both of you? 

Both Counsel: Yes, your Honor. 

The Court: All right, Mr. Cheadle. 

Mr. Cheadle: Your Honor, we believe that the 
question as put to the witness involves a short-cut in 
that it would elicit from the witness merely his 
opinion as to the value to be placed on the power 
plant less the part thereof to be allocated to irriga- 
tion, under the Schwellenbach formula, without the 
witness having given any testimony which would be 
any indication to the jury [1054] or the court as to 
what that allocation made by the witness is. Only 
one of the witnesses for the defendant District has 
testified as to such an allocation. He stated the 
percentage of that allocation, 16.7 per cent, I be- 
lieve, and then gave the basis for it. We respect- 
fully: submit that the allocation of a part of the 
yower plant value, or power properties value, to 
irrigation is a matter for determination by the jury. 
Tt is appropriate to adduce evidence bearing on 
that, Just as it is appropriate to adduce evidence 
bearing on value, although value in an ordinary con- 
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demnation case, as in this one, is for the jury to de- 
termine. This question as put cuts out, if you hke, 
the determination of allocation by the jury and 
leaves the jury unable to determine what the alloea- 
tien is which in the opinion of this witness should 
be made. Aside from that, your Honor, upon read- 
ing the question as transeribed by the reporter, we 
have no objection to the question other than the 
objection which we made when the question was 
first asked, which is for the purpose of preserving 
our record. 

The Court: I see. I think perhaps you will 
want to say something else after I get through, Mr 
Ramsey. I don’t want to eut you off from being 
heard. 

Mr. Ramsey: Yes, your Honor, I do. It is my 
position that this is not in any sense of the word 
a [1055] short-cut, but that it presents an entirely 
different basis of valuation than would be presented 
to the jury by giving to the jury the total produe- 
tion capacity or record as estimated by the witness, 
the net production as estimated by the witness, and 
then arbitrarily saying ‘‘ Allocate 60 per cent of the 
value that is predicated upon that total earning 
capacity, or 90 per cent, or whatever it may be, as 
the value of the property not devoted to irriga- 
tion’’; that for that reason, that that method of 
summation ignores entirely the facet that the full 
burden of the cost of the operation, maintenance, 
and taxes of that plant falls upon the purchaser, 
whereas the portion allocated to the District im- 
poses upon the District no burden whatever as to 
those items. 


1024 United States of America vs. 


In other words, this isn’t a proposition of a shar- 
ing between the District and a prospective pur- 
chaser of the cost of operation and the net returns 
from that operation. ‘The prospective purchaser is 
faced with this situation, that he is taking over a 
piece of property on which the entire burden of 
operation, maintenance, taxes, and what have you 
falls upon him, and he is receiving from that opera- 
tion only a certain per cent of the net revenues to be 
derived from its operation. 

Now, as to the question raised by counsel, the ulti- 
mate question that we are seeking here is not what— 
[1056} or the answer to the question that we’re 
seeking here is not what this witness thinks or any 
other witness thinks, but what in the opinion of a 
prospective buyer, under all of the circumstances of 
the property as it stood on the date of taking, would 
be the value of the property, and he is simply ex- 
pressing his opinion as to what value would be 
aseribed to the property by the prospective pur- 
chasers under the conditions then existing, that is, 
the. imposition of the burden on the property with 
a cutting off of a large portion of the net revenues 
from its operation,.and I submit to the Court that 
that is the only basis that this case should or could 
lhe submitted to this jury properly on. It is the 
only. basis that is comprehended under the fair value 
rule. 

The proposition of submitting this thing to the 
jury on the other angle, that is, here’s a power plant 
that will produce so much power, and so much of 
that power is available for sale, and if there wasn’t 
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any burden on it at all it would produce so much 
power, and it would all be available for sale; now, 
what would a piece of property of this character, 
relieved of all burden, be worth?; now, what is a 
certain per cent of that sum?; now, that is the 
formula that it is proposed to submit this case to 
the jury on, and I submit to the Court that it does 
not present at all the question of [1057] fair value 
in the mind of a prospective purchaser, because he 
would necessarily have in mind the elements that I 
have detailed here, the burdens that would be 
imposed on him, together with the cutting off of a 
very heavy percentage of his possible net revenue. 

Mr. Cheadle: The only reply I wish to make to 
that, your Honor, is that the testimony of the wit- 
ness Dibble did not involve, there is nothing in his 
testimony which gives basis for the conclusion that 
his 16.7 per cent allocation to irrigation properties 
did not involve allocation of the other elements of 
the power properties, such as operation costs and 
so on. If government counsel did not imply that, I 
misunderstood his argument. 

Mr. Ramsey: I certainly did imply it, for this 
reason, that if there was any such assumption on 
the part of the witness Dibble there isn’t any basis 
for it at law. The obligation and burden imposed 
upon the property does not carry with it the burden 
upon the District to pay its proportionate share of 
the expenses of the operation of that property after 
it is sold. 

Mr. Cheadle: If J may advert, vour Honor, to 
Judge Schwellenbach’s opinion of June, 1945, which 
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is the pattern of this trial, he referred to an allo- 
eation in his opinion, stated that he recognized that 
it was [1058] difficult, and I am sure that your 
Honor as well as all involved in this condemnation 
proceeding will concede the difficulty, but he stated 
it could be done and had been done at Grand Coulee 
Dam and Bonneville, in which allocations he had 
had some part, and your Honor, if necessary, I 
have in the courtroom an official document, Secre- 
tary of the Interior’s report to the Congress on the 
allocation of Grand Coulee Dam costs as between 
irrigation and power. The testimony of our wit- 
ness is as I have just stated it; I have just checked 
it with him, and of course the question could be 
determined accurately by reference to the tran- 
script. It is the sort of allocation that has been 
done numerous times between irrigation and power, 
and I-submit that upon re-reading of the memoran- 
dum ‘opinion of Judge Schwellenbach it becomes 
apparent that that is the very thing he had in mind. 

The Court: Well, the Court isn’t going to change 
the theory of the case at this time, certainly, after 
the defendant’s evidence is all in and the case 1s 
almost closed; at least I hope so. It was supposed 
tobe finished sometime vesterday, but it is still 
going on, but this is what troubles me. The Court 
will instruct the jury that they must allocate the 
value of the power properties as between irriga- 
tion and non-irrigation purposes, [1059] as I said 
before lunch, and I’m going to instruct them to that 
effect, but shouldn’t the plaintiff or either party be 
permitted here to come in and offer expert testi- 


| 
| 
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mony directly as to the market value of that por- 
tion of the property which he considers was 
devoted to non-irrigation purposes at the time of 
taking? The only consideration I am giving to 
this question is from that standpoint. I don’t want 
to restrict too narrowly the evidence offered here 
as to the value of non-irrigation property, or for 
non-irrigation purposes, and I don’t want to be put 
in the position of shutting out the plaintiff firem 
asking this witness directly, if he wants to, as he ap- 
pears to have done in my view here, what is the 
value of this property if you leave aside that por- 
tion of it that was devoted or within a reasonable 
time after taking would have been devoted to irri- 
ation purposes, and that leaves, it seems to me, a 
residue there which should represent the value of 
the property for non-irrigation purposes, and I 
have in mind permitting the testimony to be given 
and admitted for that purpose only, and so instruct. 
the jury, that they are to consider it only in deter- 
mining the cash market value of that part of the 
property devoted to purposes other than irrigation 
at the time of taking. Now, if there is anything 
further to be said on that, I’ll hear from either 
side. [1060] 

Mr. Powell: I didn’t so understand the question, 
vour Honor. I didn’t understand the question to be 
such that the answer elicited would have the results 
that your Honor has in mind. 

Mr. Ramsey: Well, I’) say frankly to the Court 
that that is not the purpose of the question. 
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The Court: I see. Well, the objection will be 
sustained. The court is not going to change its po- 
sition at this time. I think I have made it clear that 
you can elicit testimony from any expert as to the 
eash market value of that portion of it not devoted 
to irrigation purposes at the time of taking, or in 
all probability would have been so devoted within 
any reasonable time, but the objection to this ques- 
tion is sustained. I think it is objectionable from 
the standpoint the court is trying to follow. 

Mr. Ramsey: The Court will allow an exception? 

The Court: Yes, of course. 


(Whereupon, the following proceedings were 
had within the presence of the jury and one 
alternate juror.) 


L. HE. KURTICHANOF 
a witness called on behalf of the Petitioner, resumed 
the stand and testified further as follows: 


Direct Examination 
(Continued ) 
By Mr. Ramsey: [1061] 

Q. Now, Mr. Kurtichanof, from your examina- 
tion of the records of the power plant properties, 
and the demands of the Priest Rapids Irrigation 
District for power for pumping water on to the 
lands of the District, did you determine what part 
or what per cent of the power that could be gen- 
erated or would probably be generated there in the | 
plant would be required for furnishing power to ~ 
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(Testimony of L. KE. Kurtichanof.) 
the District for pumping water for irrigation on 
the lands in the District? 
A. I did not get the last couple of sentences 
there, Mr. Ramsey. 
(Whereupon, the reporter read the last pre- 
vious question). 


A. I did not go beyond the determination of the 
amount of power required for pumping other than 
what had been experienced in the eleven year period 
which I studied. 

Q. Erom the records of that eleven year period, 
vou did make a determination of the amount of 
power that had been demanded, that is, the propor- 
tion of the power generated that had been demanded 
for irrigation purposes, that is, for power for pump- 
ing for irrigation purposes ? A. Yes 

Q. And what per cent or part of the power so 
generated was used for that purpose? 

A. Well, expressed in demand, it would be as 
1200 kilowatts [1062] of demand is to 2100 kilowatts 
of generating capacity. Expressed in actual kilo- 
watt hours consumed for the entire eleven year 
period, it was about 38 per cent. 

Q. Now, do I understand from that that 62 per 
cent of the power generated was left available for 
sale, or was there further reductions? 

A. There were further deductions in the allow- 
ance for losses. 

Q. And that allowance was how much? 

A. Expressed in total kilowatt hours would best 
illustrate it. The total produced kilowatt hours for 
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the eleven year period was 89,747,000; allowance for 
losses, 2,749,854; sold to P. P. & L. Company, 52,- 
248,591; the self-consumed and transmission losses 
then would be 34,748,555. This latter figure would 
include in addition to that used for pumping, that 
self-consumed in the generating plant for lighting, 
heating, and whatever purpose is necessary in the 
generating plant, a very minor amount. 

Q. Does it also include the line loss item on de- 
livery? 

A. There was an item included in the adjudica- 
tion of the P. P. & L. Company’s billing where an 
arbitrary figure of 5 per cent was provided to cover 
losses in the step-up transformers and in the line 
for transmitting that portion of the power trans- 
mitted to the Pacific Power and Light Company. 
Other losses would be very minor. [1063] 

Q. Now, did you reduce your last figure to per 
cent for the purpose of showing what percentage 
of the total production would be available for sale? 

A. I did—that is approximately 38 per cent— 
oh, for sale, you mean? 

Q. Yes. . 

A. Well, it couldn’t have been any more than 
was actually sold, because that is the true experi- 
ence. 

Q. And the amount sold over that period repre- 
sented what per cent of the total production? 

A. The ratio 52 divided by 89.7, or slightly over 
50 per cent. 55 per cent roughly. 
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Q. Roughly 55 per cent of the total power pro- 
duced was available for sale over that period? 

A. Was actually sold. 

Q. Now, Mr. Kurtichanof, based upon the for- 
mula of an allocation of value in the non-irrigation 
assets of the District, that is, the power plant, the 
power canal, and the 14.4 miles of transmission line 
to the figures which you have just quoted, that is, 
5d per cent for commercial use and approximately 
45 per cent for use by the District, self use in the 
plant, line loss, and so on, what, in your opinion, 
was the fair value of that portion of those facilities 
devoted to the production of commercial power? 
Do I make my formula clear to you? [1064] 

A. I think I understand your question, but T 
did not make an allocation on that basis. 

Q. Well, then, let me ask you this, Mr. Kurti- 
chanof; did you make a determination of the fair 
value of these properties on the 100 per cent basis, 
assuming that the entire properties were available 
for production of commercial power? 

A. My assumption was based on a slightly dif- 
ferent division of the total properties that we’re 
discussing, which includes the power plant, trans- 
mission line and pumping plant. My approach was 
to assign the pumping plant as an asset of an 
irrigation district. In other words, I divided this 
entire property into two components, one compris- 
ing the production facilities, generating plant, trans- 
mission line; and the utilization end of it with a 
pumping plant was assigned to the inrigation dis- 
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trict, and I assumed that the production facilities 
would be available for furnishing the energy re- 
quired to the pumping plant as one item and to 
sell the remaining power at the market price, which 
was then covered by contract with the P. P. & L. 
Company. On that basis I determined an earning 
value, which was one component that I considered 
in determining my estimate of fair value. 

Q. Then earning value would be predicated upon 
the sale of approximately 55 per cent of the energy 
produced in the plant? [1065] 

A. On the performance as actually experienced. 

Q. Now, your determination of fair value was 
not based alone upon that item, however? 

A. It was not. 

Q. Would it be possible for you to give us your 
ficure on that 55 per cent basis, standing alone? 

A. Yes, by taking the production facilities and 
the transmission facilities, corrected for that ar- 
bitrary division that you have made for 1.6 miles 
of the 16 miles, allocating it to pumping, that could 
be done, yes. 

Q. Will you make that computation for us? 

Mr. Powell: Before he makes the computation, 
if your Honor please, I believe the percentage is 58 
per cent instead of 55 per cent. 

A. I just figured it roughly in my head. 

Mr. Powell: And in addition, I would like to 
make the objection that it 1s based on several erron- 
eous elements, one being that for ten years, at least, 
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it was not the plant taken; it was a plant that was 
inferior, because of the improvements in the canal 
and the old generator. 

The Court: As I understand it, the earnings are 
only one element that he’s taking into considera- 
tion? 

Mr. Ramsey: ‘That is right. 

The Court: Objection will be overruled. 

A. That computation will be substantially the 
same as I gave [1066] vou a while ago, wouldn’t it, 
with this exception, that so far we have not talked 
of another value which [I have taken into considera- 
tion, and that is intangible value. The matters we 
have discussed so far are merely the physical values. 

Q. Well, now, Mr. Kurtichanof, can you give us 
your fair value on that plant, and we’ll leave it to 
the jury to make the computation on the pereentage 
basis; what you determine to be the fair value of 
the plant, that is, the items that I have mentioned, 
the hydro-electric plant, the power canal, and 14.4 
miles of the transmission line, inclusive of intan- 
gible values or any other values that vou may have 
aseribed to it? A. Inelusive? 

Q. Yes, your ultimate figure as to the fair value 
of 100 per cent of the entire plant. 

Mr. Powell: You have ineluded, counsel, all the 
other elements of the question ? 

Q. Any item that you took into consideration in 
veaching that value, simply your 100 per cent fair 
value of those items that I have mentioned. 
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A. I have not so computed it in my report, but 
IT can adjust it. I’ll have to deduct the cost of the 
pumping plant from the picture. 

Q. And also 1.6 miles of transmission line. 

A. Yes. Excluding the pumping plant, exclud- 
ing the 1.6 miles of transmission line between Coyote 
Junction and the pumping plant, and figured on the 
same basis that I figured it before, the fair value 
that I find would be $375,477.00. 

@. And that is 100 per cent value? 

A. That is depreciated value. 

@. Yes, 100 per cent fair value? A. Yes. 

Q. Now, your figure of $62,788.00 on the pump- 
ing plant as the reproduction cost less depreciation 
should also be adjusted to include the 1.6 miles of 
transmission line from Coyote Junction to the plant. 

A. Yes. 

Q. I believe that’s the way the other witnesses 
have handled that, and with the addition of that 
item to the $62,788.00 what would be your repro- 
duction cost less depreciation figure for that pump- 
ing plant and that portion of the transmission line 
used only in supplying power to it? 

A. $63,980.00. 

Q. $63,980.00, is that correct ? A. Right. 

Q. Now, with reference to the power plant site 
up there, did your examination show that the Dis- 
trict owned a considerable acreage of land in the 
immediate vicinity of [1068] the power site? 

A. That information was supplied me by the 


Army Engineers, and shown on the map given to 
me. 
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Q. And was that land located along the line of 
the canal and down to and surrounding the power 
house itself ? 

A. Yes, and some below the power house for 
transmission line right of way. 

Q. From your examination of that land and the 
power plant property, what, in your opinion, is the 
highest and best use to which that land can be de- 
voted? 

A. Well, the first use must be reserved for the 
operation of the plant. 

Q. And why is that necessary ? 

A. In order to provide access to all features of 
it, the canal and all, for necessary operation and 
maintenance. 

Q. Is it the ordinary procedure for a hydro- 
electric company to acquire a considerable acreage 
of land surrounding its power plant and paralleling 
its power canal? 

A. It is frequently found necessary to buy more 
land than is actually needed for a right of way or 
for purpose of occupancy when buying right of way 
for a power plant development. 

@. And why is that? 

A. Because it’s just as cheap to buy the entire 
tract from an owner as it is to buy a portion of it, 
frequently. It [1069] perhaps impairs the value of 
the remaining portion to such an extent that it’s 
necessary to buy the rest of it. 

Q. Of at least advisable. I think that’s all. 
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Cross-Examination 
By Mr. Powell: 
Q. Mr. Kurtichanof, when you stated that you 
spent twenty-six days in the field-——— 
A. Yes, sir. 


Q). surveying this property, or making your 
examination A. That’s right. 
(). you stated that you spent some time look- 


ing over records. That was included in the twenty- 
six days? A. Yes. 

Q. How much of the time did you spend look- 
ing over the records and how much of the time did 
you actually spend at the site? 

A. I think that I was in the office parts of two 
days, first in company with Mr. Grell, who pointed 
out to me where the records I was looking for might 
be found, the drawings is what I was looking for, 
then he was otherwise occupied, and he left me 
there to exaimne the drawings at my leisure to make 
selections of such as might be of use to me, and that 
arrangements would be made to provide me copies 
of any found that I wanted. 

Q. When you say that you spent twenty six days 
in the field, do you mean twenty six days on the 
project, or does that [1070] include the time you 
spent in the Pacific Power and Light Company office 
and in Mr. Hall’s office? 

A. It ineluded the time I was in Mr. Hall’s 
office, but not in the Pacific Power and Light Com- 
pany office, because that was in connection with 
the work after I got my field information. 
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Q. You can’t tell us the exact number of days, 
in other words, that you were actually out there on 
the land oy in the power house, can you? 

om Oh, no. 

Q. You did not keep track of it that way, did 
you? A. No. 

Q. But you did spend a considerable portion, 
quite a number of days, in actually going over the 


property, didn’t you? A. J did, yes. 

Q. Did you examine the power canal from one 
end to the other? A. Yes. 

Q. How long were you there with the crew? 

A. I was there two days. 

Q. And were you with the crew all the time? 

A. All the time. 

@. You saw everything they did? 

A. Yes, I think so. Of course, there were three 


or four other men. Some of them might have seen 
things not of interest to the thing. [1071] 

Q. And this profile map that you made, what 
do you call it, profile sketch, showing the cross sec- 
tions 


A. No, Mr. Yeoman, the chief of party, made the 
sketch. He kept the field notes. 

Q. That is plaintiff’s Exlubit ‘‘J.’’ This cross 
section, the sketch showing cross sections of the 
canal, was made by Mr. Yeoman under your direc- 
tion? A. Yes. 

Q. And did you go clear up to the head of the 
eanal, Mr. Kurtichanof? A. Yes. 

Q. Did you see the crib dam up there? 

Eee ll did. 
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Q. You didn’t include it in your figures, did you? 

A. I did. 

Q. Where? 

A. As I tried to explain, I took all of these 
various items, physical structures, in conformance — 
with uniform classification of accounts as practiced 
by public utilities and required by the Federal 
Power Commission, and that is one of the elements 
priced in my hydro-electric power plant. 

Q@. But you’ve given us the unit cost of the 
power canal. Do you inelnde in that unit cost the 
construction of the crib dam? [1072] 

A. No, I have a separate item for the diversion 
dam. 

Q. You didn’t give that. 

A. It is included in dams and waterways. 

Q. That wasn’t given, was it, in your direct ex- 
amination ? 

A. I don’t know whether I was asked that. I 
have a detail of it. 

Q. What item did you include for that, just the 
total of it? 

A. Estimated reproduction cost, $17,825.00; per 
cent condition, 60; depreciated value, $10,695.00. 

Q. That is the crib dam? 

A. Yes, the diversion dam. 

Q. And what about the spillway, do you have 
that too? 

A. That is included in the quantities computed 
with the canal. 
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Q. Now, did you include any concrete in the 
spillway construction ? A. I did. 

Q. ‘Where is that? A. It is in the canal. 

Q. You didn’t include any concrete in the canal, 
did you? 

A. Well, I have it in my working papers, yes. 
I didn’t show it as a detail. I think I testified as to 
the total cost, the yardage of excavation, and so on, 
but I can give you the detail of you wish. 

Q. Well, just give us the total figure, if you 
have it. [1073] 

The Court: For the spillway ? 

Q. For the spillway. 

A. No, the items in the spillway are included 
wtth the canal, because that is part of the canal. 

Q. But my point is, Mr. Kurtichanof, that you 
didn’t include any concrete in the canal construc- 
tion? You just included the excavation, is that 
right? 

A. Oh, no, no, that isn’t right. I perhaps only 
mentioned the excavation in there in my summary. 
J described the canal, unlined canal about 10,170 
feet in length, with a designed bottom width of 70 
feet; for about half of the total distance it is ex- 
eavated in gravel. The remaining portion is on a 
natural high water channel of the river, where a 
minimum excavation was required, and opposite 
that I show an accumulation of all considerations 
which. I have taken into consideration, which 
amounts to $131,465. That includes the conerete 
found in the spillway, the stop logs, everything that 
was evident. : 
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Q. That includes the crib dam also? 

A. No. The diversion dam is a rock filled wood 
crib structure, approximately 560 feet in length, 
and an average height of about 6 feet, and I just 
quoted you the estimated reproduction cost on that. 

Q. That is included as an item in addition to the 
eanal ? A. Yes. [1074] 

Q. Now, speaking of the depreciated cost and 
depreciated value of the canal, Mr. Kurtichanof—— 

A. Yes. 


you have given us a figure of—— 

A. ‘0 per cent. 

Q. ——70 per cent condition ? A. Yes. 

Q. In other words, you’ve taken off about $40,- 
000 from the construction cost new of the canal, is 
that right? A. Yes. 

@. And you said that that had to do more par- 
ticularly with deferred maintenance? 

A. Yes, the accumulated deferred maintenance. 

@. Have you ever operated a power house? 

A. I have. 

Q. Where? 

A. I have operated many power houses, and I 
just built one, finished one, less than two years ago. 

Q. I’m talking about operating one. 

A. You mean actually operate the switch board? 

Q. I mean take care of the running of it, yes. 

A. Not ona hydro plant; I have steam. 

@. Have you ever had anything to do with the 
maintenance of a canal such as this? A. Yes. 

Q. Have you ever done maintenance work on it? 

A. Not personally, no. 
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Q. Or supervised it? 

A. I have supervised it. 

Q. Just how did you propose to get this de- 
ferred maintenance work done? 

A. Why, it would have to be done in the manner 
it was originally done, by moving in material handl- 
Ing equipment or earth handling equipment, and dig 
it out. 

Q. You feel it would be necessary to dig out the 
obstructions in the canal? A. Yes, I do. 

Q. Now, in vour survey of the channel of the 
eanal you found that it was widened to some point 
above the spillway, didn’t you? 

A. Let me get that again, please. 

Q. Well, in your surveying of the power canal, 
did you find that it was wider to some point above 
the spillway than it was below that? 

A. Wider to some point—beginning at the power 
house, is that where you mean? 

Q. No, beginning at the upper end of the canal, 
was the canal wider down part way than it was the 
balance of the way to the power house? 

A. Oh, yes, in the vicinitv of the cut-off canal 
and the [1076] natural channel for some distance 
below it was probably oh, 200 feet wide. 

Q. And what about below that point? 

A. At the lower point of that is where the con- 
struction was in the dump portion of the canal. 

Q. And your $40,000.00 includes taking out this 
restriction ? 
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A. Yes, it appeared considerable erosion slid 
down from the bank into the canal, heavy boulders. 

Q. Did that include removing any rock? 

A. No solid rock, no. There was a natural ob- 
struction there where the canal had not been dug 
to a full width, through a section of rock. 

Q. Would it include removing that rock? 

A. No, only the deferred maintenance. 

Q. Did you in your examination of historical 
data find out how it happened that this eanal was 
wider down to that point than it was below? 

A. Well, I think it is quite evident that it was 
a high water natural channel of the river that had 
been improved in part. 

Q. Did you consider the possibilty, Mr. Kurti- 
chanof, of getting the silt in the channel agitated 
so that it would be water-borne and go out through 
the turbines? 

A. Yes, I thought of a good many things, but 
it is very difficult to pick up sediment once it’s been 
deposited. [1077] It would take tremendous veloci- 
ties to stir it up again. 

Q. Did you find out the amount of work that had 
been done in the canal in 1941? 

A. Yes, I had plans and specifications prepared 
by Mr. Hall covering that work. 

@. And did you find out the work that had yet 
to be done at that time? 

Mr. Ramsey: Just a minute; that is objected to 
as incompetent, irrelevant and immaterial, and not 
proper cross-examination. 

The Court: Objection sustained. 
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Cross-Examination 
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Q. Did you take measurements of the water in 
the canal? 

A. I did not, not of the flow. I took measnre- 
ments of the elevation. 

Q. Did you take measurements or do you know 
the amount of water in the river at the time? 

A. No, I do not. 

Q@. Do you know, Mr. Kurtichanof, whether 
there was enough water in the river at all times 
during the period that you have been testifying 
about value A. Oh, yes. 

Q. to run the power plant at full capacity? 

A. Qh, yes, and a great deal of excess beyond 
that. 

Q. I believe you stated that you used the uni- 
form system of [1078] accounts? Ngo ACS 

Q. <Advocated by the Federal Power Commis- 
sion ? 

A. Yes, it is prescribed by the Federal Power 
Commission for use of electric utilities. 

Q. It is prescribed, or required ? 

A. Well, required. I don’t get any distinction 
in that respect. 

Q. Well, it is a matter of terms, I believe. Do 
you have your pamphlet of those requirements with 
vou? A. DoT have what? 

Q. The pamphlet of those requirements with 
you? A. No, I have not. 
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Q. There are certain distinctions, aren’t there, 
between generating plants and transmission plants? 

A. Oh, yes. 

Q. Canals and spillways? 

A. You first have production plants, with their 
subdivisions of water power, steam, Diesel engine, 
and other, and all their associated divisions; then 
vou have transmission plant, which will include 
lands, structures, and towers, poles, towers, fixtures, 
conductors, and things of that nature. 

@. And you did use that in making your alloca- 
tion of values here? [1079] 

A. No, in arranging the various physical items. 

Q. Where did you put the transformers in the 
power house ? A. In production plant. 

Q. In the production plant? acs: 

A. Asa matter of fact, the accounts you’ve been 
talking about put them with the transmission sys- 
tem, don’t they ? 

A. Sometimes; sometimes they’re put into 352, 
station equipment. 

Q. What about 343, station account, transmis- 
sion plant? A. 348 what? 

Q. 3438, station equipment, under transmission 
plant? 

A. Yes; now, there’s a latitude of choice there. 

Q. But you didn’t put them in the transmission 
plant? 

A. I did not put them in the transmission plant, 
I put them in the production plant, I believe; just 
a minute. Yes, I put them in hydro-electric power 
plant, in the production plant. 
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Q. Did you give them any value? 

A. Pardon? 

@. What value did you give them? 

A. The estimated reproduction cost new for the 
three transformers, each rated 1000 kilowatts, is 
$8805.00. Per cent condition was 69, depreciated 
value $6075.00. In addition, there was a spare set 
of windings for one of [1080] these transformers, 
for which my estimated cost of reproduction is 
$700.00, per cent condition 100, depreciated value 
$700.00. 

Q. Now, going to the power plant structure, 
Mr. Kurtichanof, you measured the volume in 
there? 

ae Sir? 

Q. Did you measure the house to determine the 
quantities of material ? 

A. Yes, I measured all available portions. That 
portion that is not visible, or not easily get-at-able, 
I took from the drawings. 

Q. I believe you said you didn’t know whether 
it was re-enforced or not? 

A. The power house structure is re-enforeed in 
certain elements. I said that the pumping plant is 
probably not re-enforced. 

Q. How did you arrive at your value per yard 
of the exeavation of the roek? I see it is the same 
as the excavation of rock in the canal. Isn’t there 
any difference? 

A. No, there shouldn’t be, when you take into 
consideration I provide a coffer dam and un- 
watering. 
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Q. Well, isn’t it necessary ordinarily in putting 
a power house like this on the side of a rock ledge 
to excavate in shelves to lessen the danger of the 
plant sliding or slipping from the pressure of the 
water above? [1081] 

A. The rock foundation is at such an elevation 
that the structure proper was not in rock. It is 
only the draft tube and tail race portion that is in 
rock. 

@. And where did you get that information? 

A. From observation in the field. The rock 
foundation is easily discernible. 

Q. And you think that that would require the 
same kind of—take the same unit cost per yard in 
excavating for the power house that it would in the 
canal, where you could just side-cast with a shovel? 

A. Well, you could do the same thing here, and 
there is very little of it. 

Q. How did you arrive at your unit cost in the 
concrete work in both structures, power house and 
pumping station? 

A. I estimated cost of materials. 

Q. What price did you use for cement? 

A. Oh, I think the market price at that time 
was around $3.00 a barrel. 

@. How many sacks in a barrel? 

A. 4, usually. 

Q. And what kind of a mix was this, 4 or 6 sack 
mix? Couldn’t you use a 4 sack mix for the heavy 
work and a 6 sack mix for the super-structure ? 


Priest Rapids Irrigation District 1047 


(Testimony of L. E. Kurtichanof.) 

A. No, I don’t mix concrete that way any more, 
that’s old-fashioned. [1082] 

Q. I see, sir. 

A. ‘The mixes are determined by the strength 
requirements, the mixes of the aggregates and the 
water and the cement. 

Q. Doesn’t the cement in the aggregate have 
something to do with the strength? 

A. Yes, I say, in proportion; that is, your ag- 
gregates and cement and water in a certain propor- 
tion to attain certain strengths, and in mass concrete 
you don’t require great strength; you use a lean 
mixture. 

Q. Well, isn’t a 4 sack mix a lean mxture? 

A. Well, it depends entirely on your grading of 
your aggregates. That doesn’t mean anything to 
me. I’m not a concrete expert. 

@. It would make a difference as to the size of 
the sand or gravel you used in your mix? 

A. Well, in order to get the proper concrete you 
would have to proportion your aggregates in just 
the right amounts. 

Q. I don’t mean to argue with you about this, 
Mr. Kurtichanof. What price did you use for the 
cement ? 

A. AsTI recall, it was around $3.00 at the market, 
plus transportation to the site. 

Q. $3.00 a barrel, or $3.00 per yard of concrete ? 

A. $3.00 per barrel of cement. 

Q. What kind of mx would you put in the build- 
ing, to form your figure of $16.30? [1083] 

A. I haven’t the details of all that here, no. 
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Q. How do you know it is going to cost $16.30? 

A. I figure that is a reasonable price. You have 
a number of variables there, you can adjust the 
cost. 

Q. That’s what I want to find out, what are they? 
You realize your figure is just about half of the 
other men that testified 2 

A. Yes, less than half in some eases. 

@. And there must be some reason for it? 

A. The reason is certain elemenis of cost are 
not there that exist in others. Your concrete is 
very massive there, the walls run up to five feet 
in thickness. Compare that to a wall eight inches 
or a foot in thickness; the forming becomes prac- 
tically an insignificant matter. Furthermore there 
is plenty of evidence that the aggregates used were 
obtained right there on the site, natural mix, bank 
run, requiring a minimum cost for your raw ma- 
terials. 

@. And where would you put your mixing plant? 

A. As convenient to the site as you wish. 

Q. Where would you put the mixing plant to 
mix the cement to put in this building? I presume, 
Mr. Kurtichanof, you went into this matter just 
as though you were a contractor going to build this 
building? A. Yes. 

Q. Would you be willing to build this building 
and put all [1084] the concrete in there at $16.30 a 
yard? 

A. I think that would be quite reasonable at the 
time. 
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Q. I do too, very reasonable, in 1943? 

A. Yes. 

Q. Prices were kind of high then, weren’t they? 

A. Not anywhere near what they are now. Aver- 
age construction cost had only increased about 12 
per cent over pre-war 1940. 

Q. What would you pay your labor for mixing 
this cement? 

A. Whatever the current wage was at that time. 
As I recall, it was about a dollar an hour. 

Q@. How many yards of concrete would you an- 
ticipate would be mixed and put in the forms by a 
man during the day? It is rather hard to estimate, 
isn’t it? 

A. Well, that—huh—one man doesn’t mix. You 
have to have a crew of men, and equipment; you 
have to have material to handle the equipment; you 
have to have the mixers, wheel barrows or buggies 
or chutes, or you might have a pump-crete job, so 
that isn’t a reasonable question. 

Q. All those things you’ve mentioned go into 
the cost of mixing and placing the concrete? 

A. That is right. 

Q. Did you have any figures on jobs in the State 
of Washington when you arrived at that figure of 
$16.30 a cubic yard? You stated you had some 
experience in Oregon. [1085] 

A. I don’t recall whether I had any specific 
figures in Washington at that time or not. 

Q. There was available, wasn’t there, a record 
of the bids on the Roza Project at almost that same 
time ? 
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A. I presume so, and I think perhaps I have it 
on file. 

@. You don’t recall whether you used it or not? 

A. No, I don’t recall, because I did examine a 
great many others, but I don’t remember them now. 

Q. It would cost quite a bit to install a mixing 
plant down there in a place like that, wouldn’t it? 

A. No, not too much. 

Q. Did you include in your power house figure 
the cottages for the operators? 

A. In the hydro-electric power plant, I did. 

Q. What price—what value did you put on 
them ? 

A. Operators’ cottages, number 1, reproduction 
cost new, $4,000.00; depreciated value, $1000.00. 
Operators’ cottage number 2, reproduction cost new, 
$3600.00, depreciated value, $900.00. Cottage num- 
ber 3, reproduction cost new, $3500.00, depreciated 
value, $700.00. Schoolhouse—— 

Q. I don’t know that the school-house is in here. 

A. Iwas pointed out to me as irrigation district 
property at the time. 

Q. All right, you can give us the school-house, 
then. [1086] 

A. Reproduction cost new, #1600, depreciated 
value, $400.00. A log cabin, one room log cabin, 12 
by 16, reproduction cost new $150.00, depreciated 
value $15.00. 

Q. Was it occupied, sir? A. No. 

Q. You have given us, then, the figures that you 
have used in arriving at your value of the entire 
over-all value of the power property ? 
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A. In addition to that I have the lands applica- 
ble to this part of the problem, the price of which 
was given to me, or the estimated reproduction cost 
of which was given to me by the Army Engineers, 
that were involved for parcels of land. 

Q. All right, could you give us that, please? 

A. Yes. Parcel A, which is fully described but 
amounted to about 104.7 acres, estimated cost 
$304.00, per cent condition 100, depreciated value 
$304.00. Parcel E, containing 74.8 acres, more or 
less, appraised at $75.00, depreciated value $75.00. 
Parcel C, containing 90.8 acres, more or less, ap- 
praised at $45.00, depreciated value $45.00. Parcel 
D, containing 236.2 acres, more or less, appraised 
value $236.00, depreciated value $236.00, total of 
lands, $660.00 new, $660.00 depreciated. 

Q. And that includes all of the land there at the 
Priest Rapids site, is that right? [1087] 

A. Yes, in connection with the hydro-electric 
power plant. 

Q. Now, Mr. Kurtichanof, I’d like you to take, 
if you will please, a copy of, or rather the original 
of Exhibit 9, which is the Tinling inventory, and 
I want you to compare, if you will, please, the 
values you put on some of the equipment with the 
values Mr. Tinling has put on them. Will you just 
start at the first page, please, Item 1, substation. 
Do you have the item divided as he has? 

A. No, I have not. I have no item of substation 
anyway. 
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price you’ve already given us? A. es: 
Q. Now, did you price the two generating units 
separately ? A. Yes. 


Q. What was your price on number 1? 

A. Unit number 1, reproduction cost new $45,- 
793.00; unit number 2, reproduction cost new $59,- 
062.00. 

Q. Now, what’s your depreciated value of unit 
number 1? A. $23,354.00. 

A. And of number 2? A. $56,109.00. 

Q. Now, as a matter of fact, Mr. Kurtichanof, 
the production of the unit number 1 in energy kilo- 
watts or power kilowatts or energy kilowatt hours 
that comes from the generator is just the same as 
the energy coming from the old [1088] generator, 
you can’t tell the kilowatts made by an old generator 
from the kilowatts made by a new generator, can 
you? A. That is true. 

Q. It is all the same kind of power? 

A. As far as I know. 

A. And I believe you said that the depreciation 
you would compute on a plant of this kind would 
depend somewhat on whether it was overloaded and 
whether it was run continuously ? 

A. That was one of the elements. 

Q. Considered with age, obsolescence? 

A. Age, obsolescence, wear and tear. 

Q. You said it would be almost impossible to 
replace the number 1 unit, or the wheel, without 
going to rather prohibitive cost? 

A. That is right. 
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Q. I take it, then, that your $45,000.00 did not 
reproduce the wheel in its then condition; rather, 
reproducing a new wheel like the old one? 

A. One that would provide the power to drive 
the number 1 generator. 

Q. But you haven’t included in that figure a 
triplex Francis type wheel? 

A. No, I have not. [1089] 

Q. What kind did you include? 

A. A simple Francis wheel—no, I take it back. 
It was really a composite of prices J had on Francis 
type wheel, propeller type, and also on a combina- 
tion type as put out by Leffel, which is more or less 
of a composite design of reaction and propeller 
planes. At that time I was getting prices, in fact, 
firm quotations, on wheels just about the same size. 

Q. And in arriving at your depreciation did you 
take into account the fact that this generator had 
been shut down part of the time? That would cut 
down on your depreciation, wouldn’t it? 

A. Qh, some depreciation continues whether it 
is in service or not. 

Q. Oh, but not as much, I believe you said your- 
self ? 

A. Well, that portion that is a function of load 
would not go on, but there are other elements of 
depreciation going on. 

Q. Now, did you depreciate it because you con- 
cluded that it did not have silicon steel ? 

A. I gave that a matter of depreciation, yes. 
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Q. Why did you depreciate it because it might 
not have when you did not know? 

A. I knew the probabilities were, on account of 
its age, it did not contain it. [1090] 

Q. Did you make any investigation to find out? 
nae. SOS 

Q. Do you recall that the Allis Chalmers gen- 
erator was there when you saw the property? 

A. On unit number 1, yes. 

Q. Now, going to unit number 2, you have not 
depreciated that materially, have you? 

A. 5 per cent. 

Q. Did you go down in the pit and look at the 
runners.in either of these machines ? 

‘A. No; unit number 2 was operating continu- 
ously every: time I was at the power plant. The 
wheel pit. of number 2 was unwatered—— 

@. Number 1, you mean? 

‘A. Number 1 unit, the wheel pit of number 1 
unit was unwatered. I was down in the wheel pit, 
but to iget:into the steel casing, get at the runner, 
involved quite a job, relieving a lot of bolts and 
opening:tp a man hole,-and so on. I did not go in. 

Q. Now, referring to Exhibit L, which is the 
thap Goneerning the power plant, Exhibit L is the 
cross section of the power plant, isn’t it? 

A. Cross section through about on the center 
line of one.of the units. 

Q. The short parallel lines in the center left are 
the steel: [1091] ladder down into the pit, is that 
right? A. Into the wheel pit, yes. 
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Q. The exhibit, however, does not show the gen- 
erator, which is in the place marked ‘generator 
unit’’ or the turbine, does it? A. It does not. 

Q. And I will ask you if this exhibit applies to 
the number 2 unit? Isn't it a fact that the tail race 
or draft tubes—these, by the way, are the spaces 
shown in the lower left hand corner of Exhibit L, 
ealled draft tubes? A. Draft tubes, yes. 

Q. Aren’t the draft tubes changed on the num- 
ber 2 unit? — | 
I understand they were changed. 

And for what purpose? 

To adapt them to the new type of wheel. 
That is the propeller type of wheel? 

That is right. 

What changes would have been made? 
Well, either of two changes. I presume the 
best change would have been to make an elbow type 
tube out of that, rather than a conical. 

Q. For purpose of illustration, the bottom or 
tapered part of the spacing between the two tubes 
was eut off, and the upper part sealed off? 

A. It would have to be modified quite a bit to 
provide a [1092] vacuum seal above, and I would 
judge that it would be built 

Q. There isn’t a great deal of difference be- 
tween your figures and Mr. Tinling’s figures in con- 
nection with the reproduction cost new of these two 
generating units, is there? 

A. I do not remember the testimony of Mr. 
Tinling. I have it here. 


POP POS 
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Q. Pardon? 

A. Did you want to refer to it? 

Q. Yes, will you please? 

A. Well, beginning on the first page of Mr. 
Tinling’s, under the sub-head of generating plant 
equipment, 1, substation, three 200 Ampere, 60 K.V., 
hook stake operated disconnect switches, priced at 
$325.00 total. I found four there, which I have 
priced at reproduction cost of $536.00, depreciated 
value, $279.00. The fourth one he probably did not 
test, because it was used for grounding. 

Q. No, I had reference particularly, Mr. Kurti- 
chanof, to the generating equipment, that is, the 
two items of generating units 1 and 2. 

A. This is entitled generating plant equipment. 

Q. Yes, that’s right. 

A. Generating unit number 1? 

Q. Yes. [1093] 

A. All right. My estimated reproduction cost 
new for the complete unit, which meant the water 
wheel, the generator and its associated governor, 
was $45,793.00. 

Q. Oh, I see, you include the governor with that? 

A. The governor is always purchased with the 
wheel except for a replacement or something of 
that kind. 

Q. And what about the exciting equipment? 

A. The exciter is a separate unit; both the ex- 
citers are separate, independent units. I find about 
$19,000.00 difference in the case of generator unit 
number 1 between my price and Mr. Tinling’s. 
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Q. Where did you get your price? 

A. Oh, I have prices from different manufac- 
turers on generating equipment. 

Q. Do you represent any manufacturers? 

A. I do not, but I am supplied renewal sheets 
and price sheets as prices changes, as data changes; 
I’m supplied with new sheets regularly. 

Q. Have you ever been engaged in the contract- 


ine business ? A. I have not. 
Q. Is your price the price installed, or factory 
prices? 


A. The price sheets I refer to? No, they’re 
manufacturer’s prices. 

Q. Then they would be factory prices? 

A. Factory prices, and sometimes they are 
freight allowed to [1094] destination, the nearest 
railroad. 

Q. Does your figure of $45,000.00 allow putting 
the machinery in? A. Yes. 

Q. Where is that item? 

A. Jt appears in the detail. 

Q. I though that was the manufacturer’s price 
of the articles, is that not right? 

A. No, this is reproduction cost new, installed, 
as 1S. 

Q. Now, going to the transmission ‘line, Mr. 
Kurtichanof, you stated, I believe, that the line was 
much larger than it needed to be? 

A. For the present capacity of the generating 
plant, and the load that has been imposed on. it. 
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Q. In other words, it is big enough to carry the 
load even if they put in the four new generating 
units ? A. Yes. 

Q. Isn’t it a fact that the line as now constructed 
is a large line, and that there is less line loss on a 
large line than on a small one? 

A. Yes, but it is an extravagant way of reduc- 
ing losses. 

Q. You wouldn’t deduct from the value of the 
line because it was too big, and saved money by 
reducing line loss? 

A. If I was to reproduce the line, it would be 
the height of extravagance. [1095] 

Q. But the government is buying that line? 

A. Yes, but it is in such depreciated condition 
you would have to rebuild it, and you would have to 
build new ‘poles, new cross arms. 

Q. I am talking about the wire. The wire is 
just as good, isn’t it? A. It is. 

Q. If you were building another line would you 
take that line down? 

A. If I were a prudent purchaser I would look 
at what I’d have to spend to put that line into serv- 
iceable condition. 

Q. -Let’s just talk about the wire a little while. 
You said the wire was too big for the load it had 
to carry? A. Bigger than necessary. 

Q. It doesn’t decrease its value because it is 
bigger than the load it has to carry ? 

A. Not for that purpose, no. 
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Q. Then as a matter of fact the wire is just as 
good as though it were a smaller wire? 

A. Its physical characteristics have not deterior- 
ated. 

Q. And did you depreciate it because it is too 
big? A. Not for that reason, no. 

Q. ‘Then the depreciation is entirely in the poles, 
isn’t it? 

A. The depreciation is on the line as a completed 
structure, and the various elements are not capa- 
ble of being separated [1096] and maintain a com- 
plete transmission plant. 

Q. You could take the wire off the poles and 
sell it for more than you want to give us for the 
transmission plant, couldn’t you? A. No. 

Q. Not very much difference, is there? 

A. Quite a bit. | 

Q. Much much? 

A. I have exact quotations. As I remember, it 
was around eleven cents a pound I".0.B. Massena, 
New York. 

Q. You mean you would have to send the wire. 
back there to get a credit on it? A. Yes. 

@. Couldn’t you sell it out here? 

A. Nobody but the Aluminum Company of 
America would buy it at that time. 

Q. When was that? A. In 1948. 

Q. Because of government regulations? 

A. Some of them, yes. 
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Q. Have you charged us with those in your com- 
putations? 

A. In computing my salvage value I have some 
of them, yes. 

Q. How about this generating equipment; in 
1943, if it weren’t for the ceiling prices, people 
would have paid more for old generators than they 
would new, wouldn’t they? [1097] 

A. Well, your guess is as good as mine. 

Mr. Ramsey: I don’t think we ought to go into 
the realm of speculation. I object to that line of 
questioning. 

The Court: Well, let’s have a question. We'll 
see if it is objected to. 


Cross-Examination 
(Continued ) 


Q. What was the ceiling price on generator num- 
ber 1 on October 1, 1943—well, vou have given us 
that as $45,000 new. 

A. That is the water wheel and generator with 
governor, and in place, in operating condition. 

Q. What was the ceiling price new? 

A. I can’t remember. 

Q. What was the ceiling price of used gener- 
ators? A. Oh, I don’t know. 

@. Asa matter of fact, it was 85 per cent of the 
new price, wasn’t it? A. I don’t know. 

Q. Well, couldn’t all these generators have been 
sold for the ceiling price? 

A. Oh, I presume so. 
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Q. Did you buy or sell any generators in 1943? 

A. I bought two. 

Q. They were new, weren’t they? [1098] 

A. Yes; they were incompleted at the time of 
purchase; they had been allocated to another agency, 
and then the War Production Board assigned it to 
our client. 

Q. By the way, you say this power house, too, 
is over-built, as well as the transmission line. Do 
you depreciate it on that account? 

A. I gave it consideration. 

Q. You gave it consideration ? A. Yes. 

Q. Would it increase the value, or decrease it? 

A. I don’t think I decreased it. I don’t recall 
just how much weight I did give to that element. 

The Court: We will take a recess now for ten 
minutes. 

(Short recess. ) 


Cross-Examination 
(Continued ) 

By Mr. Powell: 

Q. Did you find the same number of poles in the 
transmission line that Mr. Tinling found ? 

A. I don’t remember how many he had. 

Q. He had 580. 

A. JI think I had a few more, because I ealled 
pole stubs and push braces as poles. 

Q. I see; and you have a copy, have vou, of 
Exhibit 9? A. Yes. [1099] 

Q. Would you refer to page 6? A Yes. 
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Q. You find the items on page 6 to be substan- 
tially the things that are required in erecting a pole 
structure? 

A. Yes, the articles are there, but notice the 
first item, the poles are specified as butt-treated. 

Q. You would reconstruct the line with butt- 
treated poles, wouldn’t you? 

A. Notas is. If I’m reproducing the system as 
is, I would use the same poles as found in the line, 
which would be untreated poles. 

Q. Of course, you wouldn’t erect a line with 
stubbed poles either, would you? A. No. 

Q. And a lot of them are stubbed, didn’t you 
say ? A. Yes, about 84 per cent. 

Q. Isn’t a lot of the construction on the eliff 
difficult construction ? A. Very difficult. 

Q. And some of those poles would cost as much 
as two or three hundred dollars to erect and install 
and line up? 

A. Well, something of that nature. Perhaps 
not as high as two or three hundred dollars, but 
might run as high as, oh, a hundred dollars or so. 

Q. How much labor have you figured per pole, 
or what labor [1100] cost have you figured ? 

A. On the average pole, about $5.27. 

Q. For labor? A. Yes. 

Q. Would you take a contract to dig the hole 
and set the pole and back fill and align the pole for 
that amount? A. Yes. 

Q. The labor that could be secured in 1943? 

A. 1948, yes. 
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Q. That figure was five dollars and what? 

A. 27 cents. 

Q. Does that include any equipment? 

A. All elements of cost other than material. 
That includes transportation, distribution, and 
SO On. 

Q. Going down to the pumping plant for just a 
moment, Mr. Kurtichanof: A. Yes. 

@. ——do you have the figure that you’ve given 


us on the pumping plant—was that as of April 1, 
1943 ? A. As of September 30, 1943. 

Q. Can you give us the figure as of April 1, 
1943? 

A. I would say that it was substantially the 
same. 

Q. And what about this discharge pipe that 
you’ve depreciated to 5 per cent condition ? 

A. Yes, [1101] 

Q. It had been used a season after April 1, 1948 
when you saw it, hadn’t it? 

A. Had been used a season? No, it had not. 

Q. Well, practically so; it had been used from 
April 1 to August 30, wasn’t it? 

A. Well, I don’t know how much use it was 
subjected to at that time, but it was not used for 
any irrigation purpose as I understand it. 

Q. Do you know which line you looked at that 
you saw the leaks in? A. Both of them. 

Q. They were both in operation ? 

A. Both under the head between the pump house 
and the canal, but only one was being used as a dis- 
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charge. Two of the pumps connected in series dis- 
charged into the 66 inch line, and the other one 
discharged into the 72 inch line. They both open 
into the canal, and unless the head gates are closed 
at that point the other water flows back into the 
pipe, back to the gate controlling it in the pumping 
plant. 

Q. You said the efficiency of this plant could be 
increased by putting in different pumps, is that 
right ? ‘A un Yes: 

Q. And if the efficiency of the pumping plant 
were increased it would take less power, wouldn’t it? 

A. Yes. 

Q. By about 50 per cent, or about one third? 

A. Referring to the two pumps connected in 
series, they each require 450 horsepower to drive, 
or in the aggregate that is 900 horsepower. A pump 
designed for the proper head, for the full head, 
could be driven by a 600 horsepower motor. 

Q. That would save—— 

A. 300 horsepower. 

Q. save one third of the horsepower now 
used, or one third of the power now used to operate 
the two pumps, is that right? There would be a 
saving of one third? 

A. Saving of one third of the 900, yes. 

Q. Then there would be a corresponding increase 
in the commercial power for sale, wouldn’t there? 

A. Provided there were not other demands, yes. 

Q. Well, you’re talking about decreasing the 
demands by increasing the efficiency, aren’t you? 

A. Yes, that is right. 
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Q. Now, in the operation of the power plant isn’t 
it customary to find a place where you get the great- 
est efficiency out of your generating units with the 
water that you have in the canal? 

A. Well, you have no control. 

Q. Well, you have the wicket gates on your tur- 
bines, don’t [1103] you? 

A. The wicket gates are controlled by your gov- 
ernor. 

Q. You ean set the governor, can’t you? 

A. You can set the governor for a constant out- 
put with a given head, but if you set those gates at 
that point, if there is any change in the head, it 
will also change the output of the unit. 

Q. And the governor re-acts? 

A. The governor acts to open or close the gates 
to maintain a certain load. 

Q. Then you determine what load you want and 
set the governor? 

A. You can set the governor and block it in any 
given position, yes. 

Q. Now, isn’t it customary in the operation of 
a plant to determine in the operation of vour gen- 
erating units where you get the most efficiency ? 

A. Well, vou can determine it, yes. 

Q. Well, to reduce it to a formula, the power 
that you get from your generating equipment is 
determined by the head of water and the quantity 
of water, isn’t it? A. Yes. 

Q. And when vou vary one you may change the 
relationship, is that right? [1104] 


1066 United States of America vs. 


(Testimony of L. KE. Kurtichanof.) 

Q. Did you determine in your investigation 
there what head and what quantities of water got 
the maximum efficiency out of the plant? 

A. No, I did not. 

Q. There is, however, a direct relationship be- 
tween the two, isn’t there? 

A. There is for a specific design of the water 
wheel, yes. 

Q. Also, when you decrease the head you in- 
erease the velocity in the canal, don’t you? That 
is, I mean when you open the gates at the lower end 
of the canal that increases the velocity of the water 
in the canal, doesn’t it? 

A. With a fixed head at the intake, yes. 

Q. Well, that is where the head is fixed, there 
is nothing to change; you can’t change the magni- 
tude at the intake of the canal? 

A. No, you cannot. 

Q. In this particular instance. Then, did you 
determine what effect it would have on the silt in 
the canal if the gates were opened at the fore-bay 
and in the turbines and the silt was allowed to go on 
through the turbines ay a means of disposing of your 
deferred maintenance ? 

A. Well, the gates, the head gates controlling 
the water flow to the water wheel are always open, 
and the regulation of the flow is taken care of by the 
wicket gates, [1105] through the agency of the gov- 
ernor. The governor is sensitive to the load which 
is demanded. 
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Q. But you can set your governor so the wicket 
gates will be wide open, can’t you? 

A. Yes, but you’d have no control then over 
your regulation of speed or frequency. 

Q. What I’m talking about is whether you de- 
termined how hard it was to move this silt out of 
the canal? 

A. No, I made no attempt to determine. 

Q@. And did you make any determination as to 
whether they could gain more power from the gen- 
erating equipment by decreasing the head at the 
power plant, and thus increasing the quantity of 
water? 

A. Iean’t get that relationship. If you decrease 
the head you decrease the volume of water. 

Q. Oh, no; you said yourself if you lower the 
level of the canal at the power house it is easier for 
the water to flow through the power house. 

A. Yes, but at the same time you’re decreasing 
your cross section of the flow. 

Q. You don’t decrease the flow in the canal by 
letting the water run out freely in the lower end, 
do you? 

A. Well, but you will appreciate that the canal 
is of trapezoidal section, sloping sides. If you de- 
crease the depth at the lower end you also decrease 
the area. [1106] 

Q. But you don’t change the area at the upper 
end, do you? A. No. 

Q. What limits the amount of water you get in 
| the canal? Isn’t it the size of the intake? 

A. Not necessarily, no. 
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Q. What is it? 

A. You’ve got to open it up at the lower end, too. 

Q. If you open it at the lower end vou get more 
water in the canal? A. Yes. 

Q. Did you determine how far you should open 
it at the lower end to increase the quantity of water 
and thus get more power ? 

A. That doesn’t make sense to me, some way or 
other. 

Q. I’m sorry. You have given us the formula 
that the power is the head plus the quantity of 
water used ? A. Yes. 

Q. If you decrease your head you get more 
water, don’t you? 

A. I don’t see how you can; it is the head that 
causes the flow. 

Q. No, the head at the power house; let’s say 
the difference between the tail race and the fore-bay 
is the head, isn’t it? 

A. It is the head, yes, but you have another 
head, that is, between the fore-bay and the point of 
intake. [1107] 

Q. Isee, we’re talking about two different heads. 
The head I’m talking about is the head at the power 
house. A. Yes. 

@. If you open the gates at the power house, you 
decrease the head between the intake and the out- 
let at the power house, in the canal? 

A. Well, that pre-supposes you’re going to let 
that water flow through there freely. 

Q. That’s right. 

A. Which is doesn’t, normally. 
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Q. Normally it doesn’t, but there is a point, isn’t 
there, Mr. Kurtichanof, where you get your maxi- 
mum efficiency from your generating equipment? 

A. Well, you would get your maximum efficiency 
at the point for which the wheel was designed to 
produce maximum efficiency, and if you vary that 
head you will affect your efficiency. 

@. Then you don’t think you can change the out- 
put of the generating equipment by changing the 
relationship between the head and the quantity of 
water ? 

A. You’re bound to, if you change the head, but 
you have to change the flow, too, at the same time, 
to maintain a constant power. 

Q. That’s what I say, you can change the head 
and thus change the flow in the canal. You did not 
make any [1108] studies of that, did you? 

A. No. I made one observation; it happened the 
load was rejected at one time, and I watched the 
elevation in the fore-bay rise, and then when the 
load was picked up IJ noticed the fall. That gave 
me an indication of the hydraulic slope of the canal. 

Q. What is the slope? 

A. I say at that particular time, that particular 
condition existing in the fore-bay, in the intake, and 
the condition of load, as I remember it, the drop 
was about one and a half feet. 

Q. In the entire canal? 

A. At the point of gauge, yes; that would be in 
the cana] right at the gauge in the fore-bay. 
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@. You realized that probably cut down the 
power production? [1111] 

A. That might be one, but there were other ele- 
ments that were inexplainable. 

Q. Well, the principal shutdowns were during 
months of low water, were they not? 

A. In the winter months. 

Q. And you don’t see any shutdowns during 
1942, after the canal was completed, do you? You 
might take a look at it and be sure, sir. 

A. That is right; my recollection is there was no 
shutdowns. 

Q. Then if you give much weight to the years 
prior to 1941 you don’t allow for anything for con- 
struction of the new canal, nor for the new gen- 
erator, do you? 

A. Well, that would be again a matter of 
conjecture, because I have the reeord for eleven 
years prior to that, in which for several months the 
plant was not operating. 

Q@. And right after that you have the time when 
the canal was completed and the new generator put 
in, and there wasn’t a single shutdown? 

ey cs. 

Q. Don’t you think that should be taken into 
consideration too? 

A. Well, I think it got proper consideration for 
the fact that there was extraordinary production 
for that year over the other years. 

Q. That should increase the value of the plant, 
shouldn’t it? [1112] 
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A. That was an element that was naturally 
taken into consideration. 

Q. In your studies of the historical background 
of this plant did you find the time when the line was 
changed over to a commercial line ? 

A. I believe I did find some reference. 

Q. Well, just from your memory; you don’t need 
to look at your records about it. 

A. Mr. Grell told me the date; I believe it was 
about 1912, as I recall. 

Q. There was an entire reconstruction of the line 
at that time, wasn’t there ? 

A. Yes, but I think that he had some data that 
is not strictly true. I’m not certain as to that. 
From other historical data it is my recollection 
that the transmission line as originally built was 
designed to operate at 22,000 volts, and it gave the 
spacing of 54 inches, and so on, between conductors, 
and I think it was about 1912 that it was reported 
to have been re-insulated, and conductor size in- 
creased to what it is now. I think Mr. Grell re- 
ported to me that it was 33,000 volts. There was 
some discrepancy there. 

Q. It was actually 22,000 volts, wasn’t it? 

A. That would be my impression. 

Q. There’s no argument that this is a 66,000 volt 
now? A. That is right. [1113] 

Q. Did you take into consideration in fixing your 

value the reasonable selling price for available 


power in 1943? 
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A. I took into consideration only the facts as 
they were, which was a contract to sell at the price 
stipulated in the contract. 

@. In other words, you valued the property with 
an encumbrance, if this contract should be fixed as 
an encumbrance; the cnly price you considered is 
the price in the contract, is that right? 

A. I took into consideration the facts and all the 
circumstances surrounding it at the time of my ob- 
servation. 

(. Did you take into consideration the reason- 
able earning capacity of the plant? 

A. I made some estimates of earnings of that 
particular plant, under alternative set-ups. 

Q. Did you take into consideration the cost of 
operation and maintenance? 

A. Yes, I exploied the actual history; tried to 
find the cost of operation. 

Q. You-didn’t determine the imereased output 
by more: efficient operation of the generating equip- 
nent, did: vou? 

A. + gaye consideration to it to THIS extents 
studied the history; I estimated the potential capa- 
city if the plant could operate continuously, and I 
studied the [1114] actual performance. 

Q. Did you investigate the opportunities to in- 
crease the output in the reasonably near future? 

Mr. Ramsey: Just a minute. May I ask that that 
question be made more definite? By what means? 

My. Powell: In what relation? In what partien- 
lar? 
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Mr. Ramsey: The question does not indicate by 
what means he proposes to increase the output of 
power, and I ask that the question be so framed 
as to include that. 

The Court: What you have in mind is whether 
it is by more efficient operation, or by remodeling, 
or Improvement ? 

My. Ramsey: That is the point exactly, your 
Honor. 


Cross-Examination 
(Continued. ) 


Q. Well, did you consider it by any means? 

Mr. Ramsey: Just a minute; objected to as in- 
competent and irrelevant. 

The Court: I’Il sustain the objection. 

@. Did you consider the opportunity by en- 
larging the canal 

Mr. Ramsey: Just a minute 

Q. Do you want me to finish? By removing the 
obstructions which you have testified to which 
existed in 1943? [1115] 

Mr. Ramsey: Now I object to that as incompet- 
ent, irrelevant, and immaterial. 

The Court: I presume by obstruetions he 
means the solid rock. 

Mr. Powell: The obstructions he had im de- 
termining his cross section test. 

The Court: He testified to silt obstruction and 
solid rock. Perhaps you might particularize. 
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Cross-Examination 
(Continued. ) 


Q. Well, first, by removing the silt in the 
canal ? 

A. Not specifically. I reasoned from the per- 
formance in some such manner as this; the plant 
has a potential capacity of 2100 kilowatts, which at 
the outside, if run at 100 per cent load factor for a 
year, would produce around 18,000,000 kilowatt 
hours. 

Q. At 100 per cent load factor? 

A. Yes. The actual performance was 

Q. Do you want the production in what year? 

A. Well, the average performance for the 
period was something else. The maximum produc- 
tion on record was 12 million plus. I also noted 
that for several months of the year it did not oper- 
ate for some reason or the other. [t seemed to me in 
some months there was no explainable reason why 
they should not operate, in view of the fact that 
they had a power contract which would enable them 
to sell [1116] all the power they could produce up 
to 2400 kilowatts, and that the Pacific Power and 
Light guaranteed to take it. I speculated on why 
they did not run in those months, and the only re- 
liable reasons I could think of would be, first, that 
due to freshets in the summer months which reduced 
the capacity of the plant, and also due to ice con- 
ditions in the winter months which prevented the 
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operation of the plant, but I thought that with 
proper diligence that output could be stepped up to 
produce an average of about 14 or 14 and a half 
million kilowatt hours. 

Q. Would that include the removal of the rock 
obstructions in the canal, Mr. Kurtichanof ? 

A. No, I did not give—those elements were not 
given consideration in this. I just merely reasoned 
from the fact that here we had a performance; here, 
if everything were such that the plant could run 
continuously, if it was desired to operate continu- 
ously, an expectancy of a certain amount could be 
obtained. 

@. Now, did you investigate the opportunities 
to increase the power output in the reasonably near 
future by removing the rock obstructions you have 
testified to, concerning your cross section ? 

Mr. Ramsey: Objected to as competent, irre- 
levantand immaterial. [1117] 

The Court: Sustain the objection. 

Mr. Powell: If your Honor please, I don’t 
want to argue this matter, but just to state that it 
seems to me the rule that applies to the land and 
irrigation of the land should apply to the power 
plant as well. 

The Court: The court ruled on this earlier in the 
trial. I still make the same ruling, that it is not 
admissible. It requires substantial investment to ac- 
complish it. Exception allowed. 
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Q. You arrived at your percentages of allocation 
of the value of the power plant to irrigation, did 
you, Mr. Kurtichanof? 

A. I did not, except as I testified earlier. 

Q. I don’t think I finished my question. Did 
you arrive at the percentages you gave in your 
direct examination by dividing the total amount of 
power used for irrigation by the total amount 
produced during the twelve years of operation? 

A. May I have your question again, please? 

Q. You testified that 58 per cent of the capac- 
ity of the plant was available for the production 
of commercial power, didn’t you, and 38 per cent 
was required for pumping? A. Yes. 

Q. Didn’t you arrive at the percentages that 
you’ve given by taking the total production of 
power for the years you have testified to, 1932 to 
"43 inclusive, and divided by the amount of 
power used for pumping ? A. Yes. 

@. During those years? A. Yes. 

Q. Now, in arriving at your over-all value here, 
which you have given as $375,477.00, I assume that 
you have given us the figure of the fair cash 
market value in your opinion, is that correct? 

A. Yes. 

Q. What have you included for intangible value? 

A. I have included a total of $53,700.00. 
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Q. What is that made up of? 

A. That is made up of preliminary expense 
value, going value, and water rights. 

Q. Do you have anything for nuisance value, Mr. 
Kurtichanof ? 

A. No, not as such; I don’t recognize it. 

Q. Well, as a matter of fact, now, it is not en- 
tirely beyond the realm of possibility that some power 
plant might not want to buy this plant so it would 
be removed from the market for possible produc- 
tion of power by others, isn’t it? That is done, 
isn’t it? A. Not that I know of. [1119] 

Q. You’ve never heard of that being done? 

A. No. 

Q. Asa matter of fact, some agencies pay quite 
a bit more than power companies are worth to con- 


trol it, don’t they. A. I don’t know. 

Q. You did not give that any value? 

A. No. 

Q. Did you ever buy or sell a power plant? 

A. No. 

Q. Have you included anything for a contrac- 
tor’s fee? 

A 


. That is included in the 
Q. Preliminary expense, or the going value, or 
the water rights? 

A. in the unit prices. 
Q. In the unit prices? 
A. In the unit prices. 
Q. What about overhead ? 
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A. Overhead has been added to the total, and 
is included in these over-all figures of reproduction 
cost. 

@. How much did you add for overhead ? 

A. I included 15 per cent for general overheads. 

Q. And you say Mr. Tinling was low when he 
included 8 per cent, wouldn’t you? 

A. I-didn’t say. 

Q.. Well, he is, isn’t he, if he includes [1120] 
only 8.per cent? 

A. Well, he might have been talking about other 
overheads. 

Q. Is it customary, or do you customarily figure 
values by including your contractor’s fee is as part 
of the cost? him AGES, 

Q. Or unit prices? 

A. Where a contractor’s fee is involved. 

Q. Well, you didn’t do that in the other cases 
you testified in, did you? 

A. Yes; the contractor has his own indirect 
costs, which are his overheads, and they’re included 
in the contractor’s over-all costs. 

Mr. Powell: J think that’s all. 

Mr. Ramsey: I think that’s all. 


~(Whereupon, there being no further ques- 
tions, the witness was excused.) 


Priest Rapids Irrigation District 1081 


Mr. Ramsey: ‘The government rests. 

Mr. Powell: We have very short rebuttal. 

Mr. Ramsey: If the court please, counsel has 
suggested that for the purpose of completing the 
record both as to the government’s case and as to 
the District’s case, it might be well to stipulate 
in this proceeding at this time, first, as a part of 
the government’s case, that all of the lands within 
the boundaries of the Priest Rapids Irrigation Dis- 
trict were acquired by the government through 
direct purchase or through filings of declaration 
of [1121] taking in this proceeding, civil number 
128, United States vs. Alberts, and by direct negoti- 
ations where the title was acquired by direct pur- 
chase. Prior to the filing of declaration number 99, 
and as a part of the District’s case—well, I think 
T’ll let counsel state that himself. 

Mr, Powell: That the water right lands that 
have been referred to here as being the water 
right lands designated in the Black Rock Power 
and Irrigation Company case at the time of the 
taking here did not exceed 2000 acres under i171- 
gation and in private ownership. 

Mr. Ramsey: The government so stipulates as to 
both matters. 

The Court: It is agreed as to both those state- 
ments, then? . 

Mr. Powell: Yes, your Honor. 

The Court: The record may show that, then, 
and the jury may receive it as evidence. 
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called as a witness on behalf of the defendant, in 
rebuttal, being duly sworn, testified as follows: 


Direct Examination 
By Mr. Powell: 
Your name is W. 8. Webber? 
Yes, William 8., I usually sign it. 
Did you formerly reside at Hanford? [1122] 
aide 
How many acres of land did you have there? 
My son and I were farming about 120 acres. 
Where was your property located with refer- 
ence to the lower end of the Priest Rapids Irriga- 
tion canal? 


OPOrPore 


A. I think we were fourth from the end. 

@. About how many miles from the end? 

A. Well, it would be under a mile. 

Q. Are you familiar with the Hyer property that 
was testified to yesterday ? 

A. Yes, I think there is 10 acres lying between 
that particular 5 acres and one of my son’s tracts. 

Q. Testimony was given that this property did 
not receive adequate water during part of the sea- 
son because it was so near the end of the eanal. 
What is the fact about there being water at the 
end of the canal, Mr. Webber? 

A. Well, I would say it was the mis-use of water 
rather than the shortage of water. 

Q. In what respect? 

Mr. Ramsey: If the Court please, that’s not a 
direct answer to the question. 

The Court: I don’t believe it is. 
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My. Powell: I think that’s right, your Honor. 

Q. Did you have plenty of water at your diver- 
sion ? 

Mr. Ramsey: Just a minute. I ask that [1123] 
the witness answer the previous question. 


(Whereupon, the reporter read the question, 
as follows: ‘‘Question: Testimony was given 
that this property did not receive adequate 
water during part of the season because it was 
so near the end of the canal. What is the fact 
about there being water at the end of the canal, 
Mr. Webber’’? 


A. I don’t recall any shortage of water that 
would materially affect any crops. 

Q. To what seasons does that apply? 

A. Pardon? 

Q. What season does that apply to? 

A. What season? 

Q. Yes. You say there was no shortage of water. 
It must have been in some season. Was it 1942, 
or 1943, or 1941? Well, do you recall of any short- 
age of water in any of those seasons? 

A. No, not that would materially affect the crop. 

Q. Would that apply to Mr. Hyer’s property ? 

ie 6 Woes. 

@. In other words, do you know, did he get 
water on his property during the irmgation sea- 
son? A. Yes. 

Mr. Powell: ‘That’s all. [1124] 
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Cross-Examination 
By Mr. Ramsey: 

@. Well, Mr. Webber, it isn’t a question of 
whether he got water on his property during the 
irrigation season once, or twice, or half a dozen 
times, or a dozen times, but did he have water 
available at all times during the irrigation season, 
on his land? AL Uitinke so. 

Q. Well, do you know? 

A. Well, of course, I haven’t anything, any data, 
down. Of course, undoubtedly all through the sea- 
son on any irrigation canal I would say that water 
was off, maybe, or shut down to kill the moths in 
the canal, or something of that effect, of that 
kind, or a break in the canal, or some interruption. 

Q. Was there different times during the season 
that there was not water available in the canal? 

A. I don’t think there ever was any irrigation, 
in that particular irrigation system or any other, 
that was 100 per cent, water available 100 per cent 
of the time, in any irrigation system. 

@. Well, let’s have a direct answer to the ques- 
tion. 

The Court: I’m not sure what the question was. 
Will you read it? 

(Whereupon, the reporter read the last pre- 
vious question, as follows: ‘‘Question: Was 
there different [1125] times during the season 
that there was not water available in the canal? 


A. Yes, that’s true. 
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Q. Was there times for a day or several days 
that there wasn’t water available in the canal for 
irrigation ? 

A. Not to materially affect the crop. 

Q. Well, now, that’s your conclusion. I’m asking 
now as to the fact itself. Was there times during the 
irrigation season where fot a day or several days 
there wasn’t water available in the canal for irri- 
gation ? 

A. Well, there was times during the season that 
there wasn’t any water in the canal. 

Q. For several days at a time? 

A. Well, if you would mean by several days that 
it would be over four or five days, I would say no. 

Q. Not more than four or five days? 

A. That’s what I would say. 

Q. But there was periods of four or five days 
when there was no water available in the canal? 

A. Well, I have no specific record of it, but I 
would say that that would be the limit, was the limit. 

@. Now, what sort of crops were you growing 
Mr. Webber, on your lands there, and vour son as 
well ? 

A. Well, we were growing orchard and fruit 
crops, and rye, and vetch, and alfalfa. [1126] 

Q. What sort of an operation were you carrying 
on? 

Mr. Powell: I think that’s not proper cross ex- 
amination. 

Mr. Ramsey: Well, it is preliminary, if the 
Court please; what might be adequate water. 

The Court: Ill overrule the objection. 
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Cross-Examination 
(Continued. ) 

Q. What sort of an operation were vou carrying 
on on the place there? A. Use 

Q. Yes. 

A. General farming and fruit growing, largely. 

Q. Dairying? A. No. 

Q. How many acres did vou have in orchard? 

A. Oh, about 50. 

Q. And how many acres in alfalfa? 

A. Well, not very many; I don’t recall just how @ 
it was segregated, now. It’s been several years since 
I’ve been away from the farm. 

Q. Considerable acreage of vetch? 

A. Well, we grew vetch largely as a cover crop. 
We did not make it a practice of growing it as a 
commercial crop, no. 

Q. Well, were you growing any other [1127] 
money crops except fruit? 

A. That was largely our main crop, yes. 

Q. Well, now, it’s a fact, isn’t it, Mr. Webber, 
that the requirements of row crops, vegetables, and 
crops of that nature, would be entirely different as 
to the amount of water and as to the intervals on 
which the water should be applied, from the require- 
ments of acreage devoted to orchards? 

A. Yes, orchard would stand a longer period of 
drought, or no water. 

Mr. Ramsey: I think that’s all. 

Mr. Powell: That’s all. 

(Whereupon, there being no further ques- 
tions, the witness was excused.) 
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BARRY DIBBLE 
recalled as a witness on behalf of the defendant, in 
rebuttal, testified as follows: 


Direct Examination 

By Mr. Powell: 

Q. Mr. Dibble, have you have any experience in 
de-silting canals? A. Yes. 

@. Where? 

A. Prinerpally on the Minadoka Project in 
Idaho. 

Q. And did you work out any system for de- 
silting canals? Eee Ves, 

Q. Was it simple? [1128] A. Yes, 

@. What did you do? 

A. We used a dise harrow that was stripped of 
all accessories and dragged it through the eanal, 
stirring up the silt so that it was put in suspension 
and then carried on with the current. 

Q. How did vou drag the disc? 

A. Well, at that time, which was 25 or 30 vears 
ago, we used horses attached to the dise with a 
chain, one team on each bank of the canal, some- 
times; sometimes with the dise set so one team 
could pull it. 

@. Is it possible to use that same type of opera- 
tion in de-silting the power canal at Priest Rapids? 

Eee BCS: 

Q. Would it cost $40,000.00 to do that? 

A. No. 

Mr. Powell: That’s all. 
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Cross Examination 
By Mr. Ramsey: 

Q. Mr. Dibble, what type of canal was it that 
you de-silted ? 

A. That was an irrigation canal. 

Q. Yes. Was that a canal dug through rock 
and gravel, or a concrete surfaced canal ? 

A. It was dug through rock and gravel. 

@. And how large a canal was it? 

A. Oh, there were very many different sizes of 
canals, up [1129] to 2,000 second feet capacity, and 
down. 

Q. I don’t mean in the manner of capacity, be- 
cause that would be largely dependent upon or to a 
considerable degree dependent upon the rate of fall 
found in the canal, wouldn’t it? A. Yes. 

Q. But what was the dimensions of the canals 
themselves ? 

A. Oh, up to 100 foot bottom, down to probably 
6 feet. 

Q. You mean 100 feet in width at the bottom? 

A. Yes. 

Q. Carrying a depth of water of what? 

A. Qh, as much as 6 or 7 feet. 

Q. Didn’t you find it a little difficult to handle 
a dise harrow in 6 or 7 feet of water with a team on 
opposite sides of the ditch 100 feet wide at the bot- 
tom ? A. No, it worked very nicely. 

Mr. Ramsey: I think that’s all. 


(Whereupon, there being no further ques- 
tions, the witness was excused.) 
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GERALD D. HALL 
reealled as a witness on behalf of the defendant, in 
rebuttal, testified as follows: 


Direct Examination 
By Mr. Powell: 


Q. Mr. Hall, you’ve heard the testimony con- 
cerning the silting of the new channel? 

A. Ihave. [1130] 

Q. And I believe it was stated that an item of 
deferred maintenance of approximately $40,000.00 
was deducted from the value of the canal on that 
account. What did the new cut-off channel cost 
to build? 

A. The new cut-off channel from the point of 
junction of the old channel to the river cost 
$8500.00. 

Q. And is that where the silting was testified to 
have been? 

A. That’s where the majority of the silt is. 

Q@. And state whether or not that silt goes out 
when the current increases ? 

A. Yes, it varies according to stage of the river; 
can be, by increasing the capacity of the canal 
through the spillway, kept clear. 

Q. What, in your opinion, would be the cost of 
the deferred maintenance, that is, the de-silting of 
the canal? 

A. That would depend on how you would remove 
it. If the canal were not enlarged and you took it 
out by drag line it would probably cost about 
$2500.00, $3000.00. If the canal were enlarged to 
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the spillway the cost would probably be $500.00 or 
$600.00. It would mean stirring up the river so the 
silt stays awash. 

Q. It would be possible, would it not, to stir up 
the silt and have it carried out by the water? 

A. Yes. 

Q. And what method is used for that purpose? 

A. Well, at some places a float is used, with a 
ecenterboard set cross-wise, and that float is con- 
trolled by cables set from the bank; centerboard 
10 or 12 feet long, and shift it back and forth, start- 
ing at the upper end. That depends on whether you 
ean get enough water to give you velocity at the 
time. If vou can, you ean use that method. 

Q. And then what happens to the silt? 

A. Either wash out through the spillway, or 
through the plant. 

Q. Assuming the condition of the canal as testi- 
fied to by Mr. Kurtichanof, with reference to silt, 
what in your opinion would be the cost of putting 
it back into condition as it was in 1942 when it first 
built ? 

A. Well, as I said before, if you take it out with 
a dragline, probably $2500.00. 

Q. That is the highest it would cost? 

A. $2500.00 to $3000.00. 

Q. Would the other method testified to by Mr. 
Dibble be a system that might be used? 

A. Providing you had capacity down to the 
spillway. There’s a bottle-neck there; you cannot 
get through the same as you can through the two 
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entrance canals, that is, below the stages of enlarge- 
ment. At certain stages vou could use Mr. Dibble’s 
method. If it was enlarged you could [1132] use 
the other one. 

Q. In other words, the canal as it existed in 1943 
was the same as a 6 inch pipe leading into a 3 inch 


pipe? ive Lhat’s mght. 
Q. And it slows down the velocity of water 
above ? A. That’s right. 


Q. Now, you have stated, Mr. Hall, on your 
direct examination, that the measurements you took 
showed 78 second fect of water in the main canal, 
through the pumps? 

A. That is correct, when I tested the pump for 
efficiency. 

Q. Pardon? 

A. When the efficiency test was run on the pump. 

@. Reducing that to acre feet, how much does 
that amount to during the season ? 

A. That would be in round numbers, 176 a day, 
and depending on the length of the season, I believe 
they had a six month season there, about 35,000 acre 
fect on a 200 day season. 

Q. And what would be the loss through evapora- 
tion and seepage before deliveries in that particular 
system ? 

A. Well, I’d estimate that at about 25 per cent. 
That is more than our test showed in the canal at 
one particular spot. 

Q. Then was there adequate water to irrigate 
2,000 acres? A. Yes. [1133] 
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Q. In the year 1942? A. Yes. 
Q. And 1943? A. Yes. 
Mr. Powell: That’s all. 


Cross-Examination 
By Mr. Ramsey : 

Q. This de-silting operation, you propose to 
agitate the silt in the new entrance or channel cut 
into the canal, is that the idea? 

A. Yes, when you have sufficient volume of 
water. 

Q. Now, by what means do you propose to keep 
that in suspension for the two miles down to the 
power house? 

A. Wouldn’t attempt it; you would try to divert 
it at the spillway. 

Q. Well, in order to divert it at the spillway, you 
would require sufficient water to be above the level 
of that spillway, wouldn’t you? 

A. No, there are openings below the crest of the 
wall, spillway openings. 

Q. Yes, but those openings are considerably 
below the level of the canal as they existed out there 
the day the jury viewed it, aren’t they? 

A. Oh, yes, the bottom of the openings is below 
the bottom of the canal, opposite the openings. 

Q. That you think would operate to remove the 
silt down as far as the spillway there? 

A. That would remove the bulk of it, if the 
stage of the river was right. You can’t do it at low 
water, because there isn’t enough capacity. 
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Q. But it wouldn’t remove it in that portion 
between the spillway and the canal—I mean be- 
tween the spillway and the power house ? 

A. No, but your velocities are higher there, for 
the same quantity, so it would carry better through 
there. 

Q. Any silt you agitated from there on down 
would necessarily pass through the wheels down at 
the plant, wouldn’t it? A. That’s right. 

Q. Wouldn’t that have a very eroding effect on 
the wheels ? 

A. Depends on the size. There’s been sand and 
silt going through for years. That’s been one of 
the difficulties. Each year as the water gets low 
and increases the velocity they have some silt and 
sand going through the wheels. 

Q. That would be small material? 

A. Yes; however, they do on governor changes 
at times get some rocks in; however, that isn’t the 
common operation. 

Mr. Ramsey: I think that’s all. 


(Whereupon, there being no further ques- 
tions, the witness was excused.) [1134] 


Mr. Powell: The defendants rests. 
Mr. Ramsey: The government rests. 


The Court: I will ask the jury to step out just a 
moment. 
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(Whereupon, the following proceedings weve 
had without the presence of the jury and one 
alternate juror.) 


The Court: I didn’t want to embarrass anyone, 

so I thought I would have the jury step out before 
I asked you how much time you wanted for argu- 
ment. Anybody might hesitate to ask for a long 
time with the jury present. 
. Mr. Ramsey: Frankly, if the Court please, we’ve 
got a mass of evidence here, and if argument to the 
jury is to do any good at all, it should be long 
enough to cover the mass of evidence, particularly 
from the viewpoint of the government, because all 
‘the witnesses nearly are on the District’s side of 
the case. I don’t want to take any longer in argu- 
ment than is absolutely essential, but I would very 
much dislike being cut down to less than an hour 
and a half. 

The Court: Would an hour and a half be suffi- 
cient ? | 

Mr. Powell: Yes, your Honor, I think it is a 
little bit more than we will need; however, I’d 
rather [1135] defer to counsel’s wish in that matter. 

-Ma. Ramsey: I submit that an hour and a half 
may be more than counsel needs, but he has only to 
go into the testimony of a single witness, whereas 
the government has to go into some three or four 
witnesses on value alone. 

The Court: I’m not inclined to restrict argu- 
ment. The case has lasted a good many days, and 
there is quite a lot involved. If that is acceptable, 
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I’l] allow an hour and a half. JT have another case 
set for tomorrow. It is not a jury case. I thought 
I might be able to get started on that by about 3 
o’clock if we started at 9:30. Is there any objection 
to that? 

Mr. Ramsey: None at all. 


The Court: If we have an hour and a half, and 
perhaps twenty minutes for the court’s instruc- 
tions, we could get through by 3 o’clock, and IL 
could have some time on the other case. Ill call 
the jury in, then, if that is acceptable. 


(Whereupon, the following proceedings were 
had within the presence of the jury and one 
alternate juror.) 


The Court: Now, gentlemen of the jury, the 
case is all through except the argument of counsel 
and the court’s instructions, and that will take per- 
haps a little [1186] more than half a day. I want 
to get the case to you as soon as possible, and get 
it out of the way, as I have another case set for to- 
morrow, not before a jury. We'll start at 9:30 
tomorrow morning instead of 10. Is there anyone 
who can’t conveniently get here at 9:30? If not, 
then, we’ll meet at 9:30 instead of 10. The court 

will adjourn until 9:30. 


(Whereupon, the Court took a recess in this 
cause until Thursday, February 20, 1947, at 
9 :30 o’clock a. m.) [1187] 
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Yakima, Washington, February 20, 1947 
9:30 o’Clock A.M. 


(All parties present as before, and the trial 
was resumed. ) 


(Whereupon, the following proceedings were 
had without the presence of the jury and one 
alternate juror.) 

The-Cowt: For the information of counsel in 
their argument, I will state rather briefly and gen- 
erally how I propose to instruct the jury in this 
case. 

(Whereupon, the Court advised counsel the 
instructions that would be given to the jury in 
this cause.) 

Mr. Powell: May I inquire, we have opened and 
closed the evidence; will be also open and close the 
argument ? 

The Court: Yes, that was my understanding at 
the outset, that since you have the burden of going 
forward with the evidence in the trial, that you will 
follow the same procedure in the argument, but I 
don’t believe, it is my view, that that does not or 
should not alter the burden of proof that the law 
imposes upon the government, taking the property, 
to prove what the compensation should be. [1139] 

‘Mr. Powell: There is a lot of evidence here in 
the record, too, in connection with our respective 
legal theories, and it is my understanding we will 


reserve that for your Honor and not for the jury. 


The Court: Yes, there are a number of questions 
involved here. Under the application of the theory 


: 
: 
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here, the verdict will cover only compensation for 
that portion of the property not devoted to irriga- 
tion purposes. We will have a finding of value, 
however, as to the rest of the property. Now, it 
seems to me that is about all we could do with the 
jury here, and the other questions that will arise as 
to how to make a credit for the money paid on the 
bonds, and such as that, it was my view that that 
should be taken care of when we come to the matter 
of entering the judgment on the verdict, and I see 
no reason why, if it is necessary, that additional 
evidence could be jut in at that time, although I 
don’t know what it would be. I think the record is 
fairly complete now. Have you any ideas on that, 
Mr. Ramsey ? 

Mr. Ramsey: Well, you mean as to the last mat- 
ter brought up? 

The Court: Yes. 

Mr. Ramsey: I don’t see where that would be 
involved at all in the case so far as the jury is con- 
eeyned. It is a matter of the court Se as its 
[1140] formula. 

The Court: Yes, I think so. It would be con- 
fusing to the jury to try to inform them what the 
elaims should be. JI have the responsibility of de- 
termining what the law is, and I’ll submit it in this 
way, and then of course you make your record by 
your exeeptions and your proposed instruetions. Is 
there anything else, then, before we start the argu- 
ment? Oh, I’ll excuse the alternate after I’ve in- 
structed. 
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(Whereupon, the following proceedings were 
had within the presence of the jury and one 
alternate juror.) 

The Court: You may proceed with the argument. 


(Whereupon, Mr. Powell made a closing ad- 
dress to the jury on behalf of the defendant; 
Mr. Ramsey made a closing address to the jury 
on behalf of the petitioner, and Mr. Powell 
made a final address to the jury on behalf of 
the defendant. ) 


Whereupon, the Court charged the jury as fol- 
lows: 

The Court: Members of the jury, you have 
heard the testimony and the argument of counsel 
and it is now the duty of the Court to instruct you 
as to the rules of law by which you are to be guided 
in your deliberations. It is your duty to accept 
these instructions as the law, and to follow them. 
You should consider them as a whole [1141] and 
not place any undue emphasis on any part or por- 
tion of them. 

In this case, the petitioner, the United States of 
America, has acquired for public use, as it had a 
right to do, the properties of the defendants de- 
seribed in the amended petition. It is not disputed 
that at the time of taking, the legal title to all such 
properties was vested in the defendant Priest 
Rapids Irrigation District, and, so far as you are 
concerned, that defendant is entitled to all of the 
compensation to be paid for the properties taken. 
Therefore, for convenience, throughout these in- 
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structions, I shall refer to the Priest Rapids Irri- 
gation District as if it were the only defendant. 

The Constitution of the United States and the 
Constitution of the State of Washington provide 
that no private property shall be taken for public 
use without just compensation being made to the 
owner. It is your duty, in this case, to determine, 
under the instructions of the Court and the evidence 
submitted to you, the just compensation that should 
be made to the defendant for the taking of the 
properties involved. 

The burden of proof is upon the United States to 
establish by a fair preponderance of the evidence 
the just compensation that should be paid. By 
‘burden of [1142] proof”’ is meant the burden of 
producing evidence which fairly preponderates over 
the opposing evidence. The term ‘‘fair preponder- 
ance of the evidence’’ means the greater weight of 
the evidence. It is that evidence which carries the 
greater convincing power to your minds, regardless 
of the number of witnesses who may have testified 
on one side or the other. 

Just compensation or property taken for public 
use includes all of the elements of value that inhere 
in such property, and corresponds to the full, fair, 
cash, market value thereof. ‘‘Cash, market value”’ 
is the amount for which the property would be sold 
at the time the property was taken in a sale for 
eash between an informed owner, willing but not 
compelled to sell, and an informed buyer, willing 
but not compelled to buy. Therefore, in determin- 
ing the just compensation to be paid to the owner, 
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you should take into account all considerations 
shown by the evidence which you believe might 
fairly be brought forward and reasonably be given 
weight in negotiations between such a seller and 
such a buyer. The question whether or not the 
owner was willing to sell his property or have it 
condemned should not be considered by you. An 
owner may not want to part with his property be- 
cause of its special adaptability to his own use, but 
this fact should not be taken into account [1143] 
in fixing fair, market value. Similarly, you should 
not consider the need of the property by the United 
States in determining its market value. The fact 
that the United States needed the property in no 
“way serves to increase its market value, and con- 
sideration of that circumstance has no place in your 
deliberations. 

Frequently, market value is established by actual 
sales of similar property, currently made in a free 
and open market. However, as there is not a suffi- 
cient number of sales to establish such a value for 
electrical properties and irrigation systems, in de- 
-termining the market value of such properties con- 
sideration should be given to various factors which 
have a bearing on the market value. In determin- 
ing fair, cash, market value, you should give con- 
sideration to the estimated cost of reproduction 
‘new; the estimated cost of reproduction new, less 
depreciation; the earnings and the capitalized earn- 
ings of the properties; the uses to which the proper- 
ties were being put; the highest and use uses for 
which they were or might be suitable and available 
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in the reasonably near future; and all the factors, 
facts, and things, shown by the evidence which you 
think such a willing seller and such a willing buyer 
as I have heretofore described to you would take 
into consideration in arriving at an agreement as 
to price. You are not controlled [1144] or bound 
by one or more of the elements or factors just 
enumerated to you, nor are you required to give 
them equal weight or force. It is for you to deter- 
mine what weight, if any, you give to each and all 
of such elements and factors. 

By ‘‘cost of reproduction new’’ of a property is 
meant what it would cost to reconstruct, or repro- 
duce, any of the units of the properties existing at 
the time they were taken, under conditions and at 
prices for materials and labor prevailing at that 
time. ‘‘Depreciation’”’ is the loss, not restored by 
eurrent maintenance, which is due to all the fac- 
tors causing the ultimate retirement of the property. 
These factors embrace wear and tear, decay, inade- 
quacy, and obsolescence. 

Although capitalization of earnings may not be 
considered by itself as'a measure of value of the 
property, you may consider it as one of the elements 
which would be taken into account by an informed 
seller and an informed buyer in arriving at a 
mutually acceptable price. In any consideration 
you may give to capitalization of earnings, you 
are not to assume any rate at which earnings would 
be capitalized, but you are to determine for your- 
selves, under the evidence, a rate of capitalization. 

You are instructed that in determining the value 
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of the properties in this case, you must have in 
mind the date of taking and fix the values as of such 
date, that is, fix the values of the irrigation proper- 
ties as of April 1, 1943, and of the power proper- 
ties as of October 1, 1948. 

Because of the peculiar and complex legal prob- 
lems involved, you will be asked to find separately 
the value of the property of the defendant devoted 
and applied to irrigation purposes and the value of 
its property devoted and applied to purposes other 
than irrigation at the time it was taken by the 
United States. The value of the irrigation prop- 
erty will be stated by you in answer to a special 
interrogatory submitted to you by the Court. The 
value of the non-irrigation property, only, will be 
embraced in your general verdict. Later on, I 
shall give you more detailed instructions on this 
point. 

Testimony has been given in this case by wit- 
nesses who are called ‘‘experts.’’ The testimony 
of such witnesses is admitted in cases where the 
values of properties, such as those involved here, 
are in issue. An ‘‘expert’’ witness is one who is 
skilled in any particular matter, or possessed of 
particular knowledge concerning anv such matter, 
acquired by study, training, observation, or ex- 
perience. You are not bound by any expert testi- 
mony [1146] but it should be considered by you 
in connection with the other evidence in the ease. 

At the outset of this trial you were taken to view 
the properties involved. This was done in order 
that you might better understand and evaluate the 
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testimony to be given and also to aid you m coming 
to a correct conclusion as to the just compensation 
to be awarded to the owner of the properties. The 
evidence consists of what you have seen of the 
properties, as well as of the testimony of the wit- 
nesses who have appeared in Court. That which 
you have seen and that which you have heard 
from the witness stand are both to be duly weighed 
and considered. 

You are the sole and exclusive judges of the 
evidence and of the credibility of the several wit- 
nesses and of the weight to be given to the testimony 
of each. In weighing the testimony of a witness 
vou have a right to consider his demeanor upon the 
witness stand, his apparent fairness or lack of 
fairness, his apparent candor or lack of candor, 
the reasonableness or unreasonableness of his testi- 
mony, the interest you may believe he feels in the 
result of the trial, and any other fact or cireum- 
stances arising from the evidence which appeals 
to your judgment as in any way affecting his 
eredibility. You may give to the testimony of each 
of the witnesses [1147] just such degree of weight 
as in your judgment it is entitled to receive. 

You will be slow to believe that any witness has 
testified falsely in the case, but if you do believe 
that any witness has wilfully testified falsely to 
any material matter, then vou are at liberty to 
disregard the testimony of such witness entirely, 
except in so far as the same may be corroborated 
by other credible evidence in the case. 
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In arriving at your verdict you are not per- 
mitted to add together different amounts repre- 
senting the respective views of different jurors and 
to divide the total by 12 or by some other figure 
intended to represent the number of jurors or 
ideas represented. Such would be a quotient ver- 
dict and would be contrary to law and to your oath. 
Under your oath you are only permitted to return 
a verdict for that amount which, in your honest 
judgment under the evidence and these instructions, 
represents the just compensation to be paid by the 
petitioner to the defendant. 

You are instructed that in your determination 
of the value of the property, you are not to con- 
sider the property as carrying either any benefits 
or any burdens of the contract between the district 
and the Pacific Power & Light Company, as to 
which contract there has [1148] been testimony. 
The provisions of that contract and testimony 
regarding it are evidence which you may take into 
account in determining value, just as other evidence 
regarding earnings and their capitalization may 
be considered as one of the elements to be taken 
into account in arriving at the value of the prop- 
erty. The weight to be given evidence regarding 
that: contract, like the weight to be given other evi- 
dence on earnings and capitalization of earnings, 
is for you to determine. 

There have been received in evidence four certi- 
fied copies of water appropriations which are re- 
ceived for the limited purposes of showing whether 
the defendant district had, at the dates of taking, 
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the right to divert from the Columbia River suffi- 
eient water for irrigation and power purposes as 
was required by it, or might be required in the 
reasonably near future, and you shall consider such 
water appropriations only in the light of the use 
being made of them on the dates of taking, or such 
use as might have been made of them by the dis- 
trict within a reasonable time thereafter. 

Under the circumstances and the law as construed 
and applied by the court your verdict must be lim- 
ited to a finding of just compensation for only that 
part of the defendant’s properties involved in this 
action devoted to purposes other than irrigation 
purposes. First, you [1149] should find and include 
in vour verdict the full, cash, market value of any 
property of the defendant which you find from 
the evidence was not in any part, or to any extent, 
devoted to irrigation purposes. Then, vou should 
include in your verdict also that portion of the 
power properties of the defendant not devoted to 
irrigation purposes. In order to do that, you must 
make an allocation of the value of the power prop- 
erties of the defendant between irrigation and non- 
irrigation purposes. You should first find the full, 
cash, market value of such electric power proper- 
ties, namely, the power plant with its allied facili- 
ties and the power transmission line from the power 
plant to Coyote Junction. Then vou should deter- 
mine in what fractional part or percentage such 
power properties were devoted and applied to non- 
irrigation purposes at the time of taking, or which, 
in all probability, would have been so applied 
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within the reasonably near future. You should 
then inelude in your verdict that part or percentage 
of the value which you find from the evidence was 
so applied and devoted to non-irrigation purposes. 

You will be asked to find separately, in answer 
to a special interrogatory, the cash, market value 
of that part of the defendant’s properties involved 
in this action which was devoted and applied to 
irrigation purposes [1150] at the time of taking. 
This interrogatory finding of value should include 
the fair, cash, market value of the irrigation works 
of the district, namely, the pumping plant, the 
power transmission line from Covote Junction to 
the pumping plant, the main and lateral irrigation 
canals, and that part or percentage of the power 
plant and the transmission line from the plant to 
Coyote Junction devoted and applied to irrigation 
purposes at the time of taking, or that would have 
been so devoted and applied in all probability within 
the reasonably near future. 

In short, members of the jury, you are to divide 
and allocate the cash, market value of defendant’s 
properties in accordance with its irrigation and non- 
irrigation uses and purposes. The non-irrigation 
value which you find should be included in your 
general verdict. The irrigation value which vou 
find should be included in your statement of value 
in answer to the special interrogatory. The sum 
of these two amounts, the amount of vour general 
verdict and the amount of your answer to the 
special interrogatory added together, should equal 
the fair, cash, market value of all of the properties 
of the defendant involved in this action. 
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In determining and making your allocation of 
the value of the defendant’s power properties to 
irrigation [1151] and non-irrigation purposes, vou 
may take into consideration the generating capacity 
at the time of taking of defendant’s power plant, 
the demands upon the plant for power to pump 
water to irrigate the lands then under irrigation 
in the district, or that in all probability would have 
been under irrigation within the reasonably near 
future, and the excess of power for commercial 
sale remaining after such irrigation demands had 
been met. You may also take into consideration 
any other pertinent facts and circumstances shown 
by the evidence, which may aid you in making such 
allocation. 

This being a condemantion case, the State law 
governs as to the number of jurors required to agree 
upon a verdict and when ten of your number have 
agreed upon a verdict, it shall be returned into 
Court and shall stand as the verdict of the jury. 
Likewise, only ten of your number are required to 
agree upon your answer to the special interrogatory 
submitted by the Court. When you retire to vour 
jury room to deliberate, it will be your duty to 
Select one of your number as Foreman. He will 
return your verdict when you have agreed upon it 
and will communicate with the Court, if necessary. 
You will take with you to the jury room the 
amended petition for condemnation; the exhibits 
in the case; the notes which you have taken during 
the trial: a [1152] blank form of verdict; and a 
blank form of special interrogatory. 
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The blank form of verdict, omitting the formal 
heading, reads as follows: 

‘“We, the Jury in the above entitled cause, 
find that the just compensation to be paid for 
the taking of that portion of the properties 
of the defendant, Priest Rapids Irrigation Dis- 
trict, not devoted and applied to irrigation pur- 
poses, Is S....... te 


The form of special interrogatory reads as fol- 
lows: 

‘What was the fair, cash, market value at 
the time of taking of that part and portion of 
the properties of the defendant, Priest Rapids 
Irrigation District, taken by the United States, 
devoted and applied to irrigation purposes? 
Answer: §....... a 


The jury will retire for just a few minutes, and 
then will come back in again. 


(Whereupon, the following proceedings were 
had without the presence of the jury and one 
alternate juror.) 


The Court: The clerk has prepared an index 
list of exhibits that I think would be helpful to the 
jury. Have you any objection to sending it out 
with the exhibits? [1153] 

Mr. Powell: We have no objection to that, your 
Honor. 

The Court: Will you stipulate to that, Mr. Ram- 
sey ? 

Mr. Ramsey: Yes, your Honor. 
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The Court: You may now take your exceptions, 
gentlemen, beginning with the defendants. 

Mr. Cheadle: If the Court please, the defend- 
ant District takes exception to the Court’s refusal 
to grant instruction number 5. I might state to 
your Honor that I was attempting to keep an ac- 
count upon these instructions as your Honor in- 
structed the jury, and if I have misunderstood or 
not gotten all of your Honor’s instructions it is 
due to my own shortcomings. I believe that instruc- 
tion number 5 was refused. It is the one which 
reads as follows: ‘‘ You are instructed that just eem- 
pensation may be more or less than the District’s 
investment. The District may have acquired the 
property for less than it 1s worth, or it may have 
paid a speculative or exorbitant price. The value 
may have changed substantially while the property 
was held by the District’? and so forth. We submit, 
your Honor, that it was error to refuse that instrue- 
tion, because it is in accordance with the law as 
laid down by the Supreme Court of the United 
States in the Olson case, appearing [1154] in vol- 
ume 292 of the official United States Reports, and 

particularly because in this case, in questions and 
in some of the testimony, there has been placed 
before the jury what the jury might well imply as 
a situation in which they were to take into consid- 
eration what the District paid. 

The Court: I might say, Mr. Cheadle, that I 
refused that instruction because I thought there 
was no basis for it in the evidence. There was no 
evidence of historical book cost or other book cost 
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of this property, and there was an offer to prove 
what the District paid for it at the time the Dis- 
trict acquired the property. Objection was sustained 
to that, and it- was not admitted. 

Mr. Cheadle: That is true, your Honor but 
there was evidence of the amount of bonds issued 
for the purpose of acquiring at the receiver’s sale. 

The Court: Well, there was evidence of the 
amount of bonds outstanding at the time the Dis- 
trict started, but was there any evidence that was 
all paid to the receiver? 

Mr. Cheadle: No, your Honor, but there was 
evidence as to the amount of bonds which were 
issued by the District at the time it acquired the 
property at the receiver’s sale. As I recollect, it 
was $125,000.00. Moreover, the evidence introduced 
with regard to earnings [1155] during this period, 
1932 to 1942, we submit has the same sort of bearing 
as evidence as to what the owner paid for the prop- 
erty. Will the Court permit me to group my state- 
ment with regard to more than one instruction? 

The Court: Oh, yes. 

Mr. Cheadle: Instructions 9 and 10, your 
Honor 

The Court: I might say that I am not trying 
to interfere with your making exceptions. I thought 
it might be helpful for you to know the reason I 
refused to give it; also 1f counsel for the govern- 
ment thinks any instruction should have been given 
I would appreciate his comments on that, because 
we don’t want to get error in this record. 
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Mr. Cheadle: The defendant District takes ex- 
ception to the Court’s refusal to grant instruction 
number 9 and instruction number 10. Instruction 
number 9, your Honor, presents the defendant Dis- 
trict’s position, which has been argued as frequently 
before this Court as has the government’s position. 
I think I need say nothing further in regard to 
that. Instruction number 10 we believe comes within 
the same category, although it is based on the facts 
as brought out in the trial, namely, that the irriga- 
tion properties were taken by the government on 
April 1, and that therefore, on October 1, when the 
power properties were taken, there just could not 
be [1156] any burden upon the power properties 
to serve the irrigation system of the District. We 
believe that instruction number 10 is a variation 
and directed at a particular situation, but is still 
in the same category as instruction number 9, and 
for the purpose of saving time, if the Court will 
permit, we will base our grounds for exception re- 
garding those two instructions on the same grounds 
as stated in our exception to the Court’s rulings at 
the outset of this trial, and if the Court will permit, 
I will hand to the reporter a copy of those earlier 
grounds which were stated in writing and placed 
in the record. 

The Court: I see no objection to that if Mr. 
Ramsey has no objection. I think a statement of 
your reasons should appear at this point. You may 
make them by handing the reporter a copy. 

Mr. Cheadle: Very well. 
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(The following inserted in the record by the 
reporter at the direction of Court and coun- 
sel.) 

The defendant Priest Rapids Irrigation District 
notes exception to the Court’s rulings that compen- 
sation will not be allowed for the district’s so-called 
irrigation properties and will be allowed only for 
the district’s so-called non-irrigation properties; 
that part of the value of the district’s power prop- 
erties will be allocated to and included with the 
district’s so-called irrigation [1157] properties and 
no compensation allowed for said part; that the 
value of the so-called irrigation properties shall be 
determined by the jury for limited purposes such 
as aiding in disposition of the questions arising 
from payment of the district’s bonds with money 
deposited in the registry of the Court at the time 
of filing of the declaration of taking, to the exelu- 
sion of an award for said irrigation properties; and 
that the trial before the jury will be conducted ac- 
cordingly. Said rulings having been announced by 
the Court in chambers, a procedure agreeable to 
counsel for both the petitioner and the defendant 
district, the appropriate occasion for making this 
exception a matter of record is in connection with 
the petitioner’s objection and the Court’s ruling, 
just made, since they involve the conflicting legal 
positions of the petitioner and defendant district 
and the Court’s rulings thereon announced in cham- 
bers. 
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This exception by the defendant district is based 
on the following grounds: 


1. The Court’s rulings deny to defendant dis- 
trict the constitutional protection of the fifth amend- 
ment to the Constitution of the United States of 
America: ‘‘nor shall private property be taken for 
public use, without just compensation ;”’ 

2. The Acts of Congress under the authortiy of 
[1158] which the Government instituted this con- 
demnation proceeding, and which Acts of Congress 
are recited in the original and amended petition in 
Civil No. 128 and in the amended petition and dec- 
laration of taking in Civil No. 128-99, require that 
there be determination of just compensation for the 
district’s properties which in this condemnation 
proceeding the Government has taken in the exer- 
cise of its power of eminent domain; 

3. That proceedings under the Declaration of 
Taking Act (40 U.S.C. 258a) and its provisions for 
deposits paid into the registry of the Court and for 
vesting of title in the Government are merely ancil- 
lary to the main condemnation proceeding, and 
eannot be used as a device for avoiding the basic 
constitutional and statutory requirement that in 
this condemnation proceeding there be a judicial 
determination and award of just compensation for 
the district’s property—a use which the Govern- 
ment has attempted in Civil No. 128 and which 
the Court’s rulings partially allow; 

4. The pleadings and record in Civil No. 128 

show that in the previous proceedings in No. 128 
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there has not been any determination or award of 
just compensation for the defendant district’s prop- 
erties; 

). The ‘‘acquisition policy’’ of the War Depart- 
ment and the Government’s contention in support 
thereof, which [1159] the Court’s rulings uphold 
in part, cannot properly be construed as more than 
a claim to part or all of the compensation award 
for the district’s properties, which claim should be 
eonsidered, if at all, after determination of the 
amount of the award and not as a device for evad- 
ing determination and award of compensation; and 

6. The ‘‘acquisition policy’? of the War De- 
partment and the Government’s contentions are 
based on the Government’s construction of state 
statutes and decisions which are not applicable to 
the situation of the defendant district, or which at 
least have never been held applicable, and which 
this Court’s rulings of June 1, 1946, and February 
11, 1947, properly leave for State Court determina- 
tion, as to the district’s non-irrigation properties, 
but as to irrigation properties—erroneously decide 
in the Government’s favor ‘‘on the basis of pre- 
liminary guesses regarding local law.”’ 

The defendant district requests that this excep- 
tion not be deemed waived or jeopardized in any 
way during the course of the trial by reason of 
interrogation of witnesses or introduction of evi- 
dence in a manner that is in aceordance with the 
Court’s rulings to which this exception is taken. 

(End of insertion.) 
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Mr. Cheadle: The defendant District takes ex- 
ception [1160] to the Court’s refusal to grant in- 
struction number 11. That instruction begins as 
follows ‘‘You are instructed that in arriving at 
your verdict you should disregard evidence and 
testimony regarding the relations and transactions 
after April 1, 1943’’ and so forth; and your Honor, 
we take exeeption also to the Court’s refusal to 
grant instruction number 12, and I believe it may 
be deemed in the same eategory as instruction num- 
ber 11, and reasons stated for both exeeptions. Tn- 
struction 12 reads ‘‘You are instructed that in de- 
termining the value of the property vou are to dis- 
regard the testimony you have heard”’ and so forth; 
your Honor, as I heard you instruct the jury I am 
sure that some of what we have submitted in those 
requested instructions 11 and 12 was ineorporated 
in your Honor’s instructions. However, we feel that 
we must take exception to the refusal to grant our 
requested instructions 11 and 12, because in those 
requested instructions we have deliberately  re- 
quested rather specific instruction on the law bear- 
ing on those matters. It is our position, your Honor, 
that those matters ave irrelevant to the issues in 
this condemnation case, but because of questions 
asked by government counsel, some testimony 
elicited by government counsel, and what appears 
particularly regarding the power company contract 
im government counsel’s address to the jury, we be- 
lieve that [1161] it was error to refuse to grant 
those instructions, and that the jury should have 
been instructed as we request. 


1116 United States of America vs. 


Mr. Powell: If your Honor please, may I add, 
I think in order to keep our record we should ex- 
cept to your Honor having given an instruction 
asking that the property be valued separately, so 
that we may keep our record and theory throughout 
the case, we want to except on the same ground as 
the exception previously given as to 9 and 10, given 
to the reporter and inserted in the record. We feel 
that all the property should be valued as one, and 
the District compensated for all. 

Mr. Ramsey: If the Court please, I seem to be 
unable to locate my copy of petitioner’s requested 
instructions 1 and 2. 

The Court Yes, you had just two that you pro- 
posed. 

Mr. Ramsey: Yes; thank you. To the Court’s 
failure and refusal to give to the jury petitioner’s 
requested instruction number J, as follows: **‘ You 
are instructed that the petitioner United States of 
America prior to the filing of declaration of taking 
99 had already acquired by direct purchase and by 
the filing of declarations of taking all of the lands 
within the boundaries of the Priest Rapids Irriga- 
tion District, and was at the time of the filing of 
declaration of taking 99 the fee owner of all lands 
within the boundaries of the [1162] said Priest 
Rapids Irrigation District, and I further instruct 
you that by the acquisition of the title to all of the 
lands within the District the petitioner acquired 
an interest amounting to the full beneficial use to 
all of the facilities of the Priest Rapids Irrigation 
District and that said Priest Rapids Irrigation 
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District retained only the naked legal title’’ and so 
forth; I need only say that that defines the gov- 
ernment’s position in this proceeding, and exception 
is taken to the Court’s failure to give the instruction 
in line with the record made by the petitioner 
throughout the trial of the ease. 

Instruction number 2, ‘‘I instruct you that since 
under declaration of taking 99 the petitioner United 
States of America took from the Priest Rapids 
Irrigation District only the naked legal title, not 
coupled with any beneficial interest in and to the 
properties of the district in said declaration of 
taking described, your verdict in this case should 
be for a nominal sum only’’; to the failure to give 
this instruction, and the refusal to do so, the peti- 
tioner excepts for the same reason. 

The petitioner United States of America further 
excepts to the instruction of the Court in which the 
jury was instructed that the burden of proof in 
this proceeding rested upon the government. The 
government’s position in that matter is that if the 
opening and closing of [1163] the case and the order 
of the case is changed, the burden of proof shifts 
with it. 

To the instruction of the Court to the jury in- 
structing them that in fixing the value, the fair 
value, of the properties of the district not devoted 
to irrigation they might capitalize the earnings of 
the, or rather, the estimated earnings of the district, 
or of the operation of the plant and the power facili- 
ties, the government excepts—I don’t think I have 
made that clear; strike ‘‘the government excepts’’ 


1118 United States of America vs. 


—as one element establishing or tending to estab- 
lish the value of the properties, the government ex- 
cepts for the reason that any computation or capi- 
talization in this case would necessarily be predi- 
eated upon a sum to be determined by the jury at 
a rate to be determined by the jury, and that it 
takes them into the realm of pure speculation. 

To the instruction of the court instructing the 
jury that they may consider defendant’s exhibits 
5, 6, 7, and 8 as the basis for their right to divert 
and use water for irrigation and for power pur- 
poses, the government excepts for the reason that 
it is the contention of the government that the ex- 
hibits cannot serve as the basis for any rights involv- 
ing water rights at all, and that they do not tend 
in any way to establish any water right, and there- 
fore could not be considered by the jury [1164] for 
that purpose. 

To the Court’s instruction to the jury instructing 
them that they may and should determine the value 
of the district’s non-irrigation properties by a com- 
putation of the per cent or fractional part of the 
properties which are devoted to strictly non-irriga- 
tion use, and a determination of the fair market 
value of those properties, and an award equal to 
the percentage or fractional part determined by 
the jury to be devoted to non-irrigation use, the 
government excepts as not being a proper formula 
for determination of fair market value, even under 
the theory that the case is submitted to the jury. 

To the Court’s instruction instructing the jury 
that 10 of its number may return a verdict in this 
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ease, the government excepts as not being provided 
for or contemplated under Federal procedure. 

Mr. Cheadle: If the Court will permit, the de- 
fendant district would like to make one comment 
about one exception taken by the government. If 
I heard government counsel correctly, the govern- 
ment took exception to your Honor’s instruction re- 
garding the burden of proof. Burden of proof I 
believe in all the previous proceedings in civil num- 
ber 128 has been upon the government in the many 
trials. We point particularly to what I understood 
to be government counsel’s reason, or at [1165] least 
part of his reason for exception, namely that the 
order of presentation of the case to the jury having 
been changed, certainly the burden should not be 
upon the government. Your Honor, it is the recol- 
lection of both counsel for the irrigation district 
that in the court’s chambers when your Honor an- 
nounced that in this trial the burden of proof would 
be on the government, government counsel himself 
requested that the defendant district go forward 
first in the case, because in view of the government’s 
position that there should be nothing more than 
nominal compensation paid, he would have been in 
a very pecular position if he had to put on proof 
first, and it was at his request, and with no state- 
ment, I believe, your Honor, at that time that he 
would use that reason for attacking your Honor’s 
ruling that the burden of proof would be on the 
government. It was for that reason only, and with- 
out any such attack indicated at that time, the 
government counsel asked that the district proceed 
| first, and we acceded to his request. 
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Mr. Ramsey: May it please the Court, the order 
of proof is not in itself a reason for the exception 
to the instruction as to the burden of proof resting 
upon the government; rather the fact that counsel 
for the district have exercised the right to open 
and close argument in the case. Counsel is very much 
in error [1166] when he states that in previous 
cases where this condition has existed, this order of 
proof has been changed, that the government has 
borne the burden of proof. That, as I recollect it, 
is not the case at all, but in those cases the burden 
of proof shifted to the defendants in the case. 

The Court: My understanding or my recollec- 
tion of what occurred in chambers is the same as 
Mr. Cheadle has just stated, substantially that Mr. 
Ramsey said that since the government’s position 
was that the defendants were entitled only to very 
nominal damages, that it would be very awkward 
to open, and he suggested that the defendants go 
forward with their evidence first. As I recall, I 
said at that time it was a matter for counsel to de- 
termine what order of proof should go forward, 
that I had no objection to the defendant opening 
the evidence first, but as I recall, I stated at that 
time the court would not regard the changing of 
the order of proof as changing the burden of proof, 
which I understand is that the government has the 
burden of showing the just compensation to the 
land owner. I am still of that view. 

Mr. Ramsey: In view of the Court’s understand- 
ing, and in view of counsel’s understanding of that 
situation, the government withdraws its exception 
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to the portion of [1167] the Court’s instructions in- 
structing the jury that the burden will rest upon 
the government. 
The Court: Is there any further comment to be 
made here? 
(Whereupon, the following proceedings were 
had within the presence of the jury and one 
alternate juror.) 


The Court: Perhaps the record should show that 
the clerk is handing the members of the jury the 
notes which they have taken under stipulation dur- 
ing the trial. 

The alternate juror, Mr. Flanagan, will be ex- 
eused at this time. Thank you, Mr. Flanagan. Coun- 
sel have stipulated that the jury may take with 
them to the jury room in addition to the things 
enumerated in the court’s instructions an index 
list of the exhibits, prepared by the clerk. 


(Whereupon, the bailiffs were sworn and the 
jury retired at 3:17 o’clock p.m. to deliberate 
upon its verdict.) 


(Recess, and the court was re-convened at 
8:15 o’clock p.m.) 


Mrs. Fowles: Your Honor, Mr. Ramsey won’t 
be here. 

The Court: All right. In this case we have what 
is very unusual in Federal Court, a verdict and also 
an interrogatory in which it is necessary that only 
10 [1168] jurors concur. I am not sure whether 
either side would want to poll the jury. If so, J 
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am a little doubtful whether it ean be done; it 
would be disclosing the manner in which the two 
jurors voted if they voted against the verdict. I 
think, however, the record should show as to what 
number concurred. Would it be acceptable to coun- 
sel if I ask the foreman what number concurred in 
the verdict and in the interrogatory? 

Mr. Powell: Yes, your Honor. 

The Court: I'll follow that procedure, then. 
Bring in the jury. 


(Whereupon, the jury returned into Court at 
8:17 o’clock p.m.) 

The Court: Let the record show that all 12 of 
the jurors have returned to the courtroom and are 
seated in their places. Have you reached a verdict, 
members of the jury? 

The Foreman: Yes, sir. 

The Court: And how many of your number have 
concurred in your verdict? 

The Foreman: Unanimous. 

The Court: And you have returned an answer 
to the interrogatory ? 

The Foreman: Well, we separated the power 
part from the other. [1169] 

The Court: You answered that? 

The Foreman: Yes. 

The Court: And how many concurred in that 
special interrogatory ? 

The Foreman: That was unanimous. 

The Court: I see. Pass up your verdict and the 
special interrogatory. 
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‘‘We, the jury in the above entitled cause, 
find that the just compensation to be paid for 
the taking of that portion of the properties of 
the defendant Priest Rapids Irrigation Dis- 
trict not devoted and applied to irrigation pur- 
poses is $473,356.00. P. E. Nickerson, Fore- 
man.”’ 


Special Interrogatory 


‘*What was the fair cash market value at the 
time of taking of that part and portion of the 
properties of the defendant Priest Rapids Irri- 
gation District taken by the United States de- 
voted and applied to irrigation purposes? An- 
swer: $365,845.00. P. E. Nickerson, Foreman.”’ 


The Court: The verdict and the special inter- 
rogatory and the answer will be received and filed. 


I will excuse the jury now until Monday morning 
at 10 o’clock. 


(Whereupon, the Court adjourned at 8:20 
o’clock p.m.) [1170] 


1124 United States of America vs. 


Reporter’s Certificate 


United States of America, 
Eastern District of Washington—-ss. 


I, Stanley D. Taylor, do hereby certify: 


That I am the regularly appointed, qualified and 
acting official court reporter of the District Court 
of the United States in and for the Eastern Dis- 
trict of Washington. That as such reporter I re- 
ported in shorthand and transcribed the foregoing 
proceedings before the Honorable Sam M. Driver, 
Judge of the District Court of the United States 
for the Eastern District of Washington, held at 
Yakima, Washington, on February 10, 11, 12, 13, 
14, 17, 18, 19, and 20, 1947. 

That the above and foregoing, consisting of 8 
volumes containing pages numbered consecutively 
1 to 932 inclusive, contains a full, true and accurate 
tnrascript of the proceedings had therein, including 
all objections and the Court’s rulings thereon and 
exceptions thereto. 


Dated this 21st day of May, 1947. 


/s/ STANLEY D. TAYLOR 
Official Court Reporter 
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In the District Court of the United States for the 
Eastern District of Washington, Southern Di- 
vision. 

No. 128-99 


UNITED STATES OF AMERICA, 
Petitioner, 
vs. 


PRIEST RAPIDS IRRIGATION DISTRICT, 
a public corporation, et al., 
Defendants. 


DEFENDANT PRIEST RAPIDS IRRIGA- 
TION DISTRICT’S REQUESTED 
INSTRUCTIONS 


Comes now the defendant, Priest Rapids Irriga- 
tion District and requests that the Court give the 
attached instructions to the jury. 

MOULTON & POWELL 
J. K. CHEADLE, 
Attorneys for Priest Rapids 
Irrigation District. 


Instruction No. 1 


You are instructed that when ten of your number 
have agreed upon a verdict, the foreman shall sign 
it and return it into Court. [1173] 


Instruetion No. 2 


You are instructed that in determining the value 
of the properties in this case you must have in mind 
the date of taking and fix the values as of such date, 
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that is, fix the values of the irrigation properties as 
of April 1, 1948, and of the power properties as of 
October 1, 1943. [1174] 


Instruction No. 3 


You are instructed that in fixing just compensa- 
tion you shall take into consideration all of the 
evidence which has been admitted. Evidence has 
been introduced of the reproduction cost new, of 
the reproduction cost less depreciation and of the 
capitalization: of earnings. All are elements to be 
taken into consideration in arriving at your verdict 
but. no single one should be considered by you as 
controlling. "«; 


Instruction No. 4 


You ‘are ‘instructed that just compensation in- 
cludés all elements of value that inhere in the prop- 
erty but it does not exceed market value fairly 
determined.’ The highest and most profitable use 
for which the property is adaptable and needed or 
likely to be needed in the reasonably near future is 
to be considered, not necessarily as the measure of 
the value, but to the full extent that the prospect of 
demand for such use affects the market value while 
the property is privately held. That value is the 
amount that in all probability, considering all the 
circumstances, would have been arrived at by fair 
negotiations between an owner willing but not re- 
quired to sell, and a purchaser willing but not 
required to buy. In determining that amount there 
should be taken into account all considerations that 
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fairly might be brought forward and reasonably be 
given substantial weight in such bargaining. [1176] 


Instruction No. 5 


You are instructed that just compensation may 
be more or less than the defendant district’s invest- 
ment. The district may have acquired the property 
for less than its worth, or it may have paid a specu- 
lative and exorbitant price. The value may have 
changed substantially while the property was held 
by the district. The returns earned by the property 
may have been greater or less than mterest and 
other carrying charges. J'he Government may not 
confiscate the benefits, or be required to bear the 
burden, of the district’s bargain. The district is 
entitled to be put in as good a position pecuniarily 
as if its property had not been taken. It is the prop- 
erty and not the cost of it to the district that is safe- 
guarded by the Federal Constitution. [1177] 


Instruction No. 6 


You are instructed that there have been received 
in evidence four certified copies of water appropri- 
ations which are received for the limited purpose 
of showing whether the defendant district had, at 
the dates of taking, the right to divert:from the 
Columbia River sufficient water for irrigation and 
power purposes as was required by it, or might be 
required in the reasonably near future, .and you 
shall consider such water appropriations only in 
the light of the use being made of them on the 
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dates of taking, or such use as might have been 
made of them by the district within a reasonable 
time thereafter. [1178] 


Instruction No. 7 


You are instructed that, although capitalization 
of earnings may not be considered by itself as a 
measure of value of the property, you may consider 
capitalization of earnings as one of the elements 
which would be taken into consideration by the 
fully informed buyer and seller in arriving at the 
fair market value. You are further instructed that 
in any consideration you may give to capitalization 
of earnings you are not to assume any rate at which 
earnings would be capitalized, but that you are to 
determine for yourselves a rate of capitalization. 
And, I repeat, capitalization of earnings may not 
be used as a measure of value, but may be consid- 
ered as one of the elements which may enter into 
determination of the value of the property. [1179] 


Instruction No. 8 


You are instructed that in your determination of 
the value of the property, you are not to consider 
the property as carrying either any benefits or any 
burdens of the contract between the district and 
the Pacific Power & Light Company, as to which 
contract there has been testimony. The provisions 
of that contract and testimony regarding it are evi- 
dence which you may take into account in determin- 
ing value, just as other evidence regarding earnings 
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and their eapitalization may be considered as one of 
the elements to be taken into aceount in arriving 
at the value of the property. The weight to be given 
evidence regarding that contract, like the weight to 
be given other evidence on earnings ahd capitaliza- 
tion of earnings, and like the weight of all of the 
evidence admitted at the trial, is for you to deter- 
mine. [1180] 
Instruction No. 9 


You are instructed to determine the value of all 
of the property of the Priest Rapids Irrigation Dis- 
trict described in the amended petition No. 128-99. 
That covers both the so-called irrigation properties 
and the so-called power properties. Although evi- 
dence bearing on the value of those two classes of 
district property has been segregated from time to 
time during the course of the trial, you are in- 
structed to arrive at a verdict in a lump sum 
amount for all of the property. [1181] 


Instruction No. 10 

You are instructed that the district’s irrigation 
properties were taken by the Government for mili- 
tary purposes on April 1, 1948, and that it there- 
upon became impossible for the district to serve 
the purposes for which it was formed and had 
operated. There was no obligation on the part of 
the district after April 1, 1943, to operate the irri- 
gation system and consequently no burden on the 
district’s power properties to furnish irrigation 
pump power on October 1, 1943, the date of taking 
of the power properties. Accordingly, you are in- 
structed that it is your duty to determine the value 
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of the power properties without reference to any 
obligation to produce and deliver power for irriga- 
tion purposes. 

Filed February 17, 1947. [1182] 


[Title of District Court and Cause.] 


PETITIONER’S REQUESTED 
INSTRUCTIONS 


ie 


You are instructed that the petitioner, United 
States of America, prior to the filing of Declara- 
tion of Taking No. 99, had already acquired by 
direct purchase and by the filing of declarations of 
taking all of the lands within the boundaries of the 
Priest Rapids Irrigation District and was, at the 
time of the filing of Declaration of Taking No. 99, 
the fee owner of all lands within the boundaries of 
said Priest Rapids Irrigation District. 

I instruct you further that by the acquisition of 
the title to all of the lands within the District, the 
petitioner acquired an interest amounting to the 
full beneficial use to all of the facilities of the Priest 
Rapids Irrigation District, and that said Priest 
Rapids Irrigation District retained only the naked 
legal title not coupled with any beneficial interest 
to all of the properties of the District. 

I instruct you further that under Declaration of 
Taking No. 99, the petitioner, United States of 
America, took from the Priest Rapids Irrigation 
District nothing more than the naked legal title 
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to the properties of the District, and that the value 
of said naked legal title was and is only a nomi- 
nal sum. [1183] 


Instruction No. II. 

I instruct you that since, under Declaration of 
Taking No. 99, the petitioner, United States of 
America, took from the Priest Rapids Irrigation 
District only the naked legal title not coupled with 
any beneficial interest in and to the properties of 
the District in said Declaration of Taking described, 
your verdict in this case should be for a nominal 
sum only. 

Filed February 18, 1947. [1184] 


District Court of the United States, Eastern Divi- 
sion of Washington, Southern Division. 
No. 128-99 


UNITED STATES OF AMERICA, 
Petitioner, 
vs. 
PRIEST RAPIDS IRRIGATION DISTRICT. 


VERDICT 
We, the jury in the above entitled cause, find that 
the just compensation to be paid for the taking of 
that portion of the properties of the defendant, 
Priest Rapids Irrigation District, not devoted and 
applied applied to irvigation purposes, 1s $473,- 
306.00. 
P. EK. NICKERSON, 
Foreman. 
Filed Feb. 20, 1947. 
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SPECIAL INTERROGATORY 


What was the fair, cash, market value at the 
time of taking of that part and portion of the 
properties of the defendant, Priest Rapids Irriga- 
tion District, taken by the United States, devoted 
and applied to irrigation purposes? 

Answer: $365,845.00. 


P. KE. NICKERSON, 
Foreman. 


Filed Feb. 20, 1947. 


[Title of District Court and Cause. ] 


STIPULATION 


Pursuant to Rule 75(h) of RCP, it appearing 
that by inadvertent error, or accident, there was 
omitted, from previous designations of record on 
appeal in the above cause, the transcript of the 
oral opinion of the Court given on March 7, 1947 
in connection with entry of judgment upon the 
verdict. 

It is stipulated between parties to the above-en- 
titled cause that there be included in the record on 
appeal to be certified and transmitted by the Clerk 
of the District Court the transcript of court pro- 
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ceedings in the above entitled cause had in Yakima, 
Washington on March 7, 1947. 


/s/ BERNARD H. RAMSEY, 
Attorney for Appellant 
United States of America 


MOULTON & POWELL, 
/s/ J. K. CHEADLE, 
Attorneys for Appellee Priest 
Rapids Irrigation District. 
[Endorsed]: Filed Aug. 7, 1947. 


[Title of District Court and Cause.] 


ORAL OPINION OF COURT, 3/7/47 


Be it remembered, that the above entitled cause 
eame on before the Honorable Sam M. Driver, 
Judge of the above entitled Court, at Yakima, 
Washington, on March 7, 1947, for entry of judg- 
ment upon the verdict of the jury; the petitioner 
United States of America being represented by 
Bernard H. Ramsey, Special Assistant to the Attor- 
ney General, and the defendant Priest Rapids Irri- 
gation District being represented by Charles L. 
Powell and J. K. Cheadle, its attorneys; whereupon, 
the following proceedings were had: 


(Argument by Mr. Powell and Mr. Ramsey.) 


The Court: I might indicate what the Court’s 
view is. It seems to me that we have to solve these 
problems presented here today in the light of the 


‘ 
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situation as it exists, and not what might be the 
situation if this district were in liquidation in this 
Court, or if the bondholders were coming In for 
payment of past due obligations. 

The Court has endeavored to apply a formula 
here that would be equitable and fair to both par- 
ties in this very unique and unusual situation that 
is presented. It is one that was conceived by my 
predecessor, but I have no disposition to try to 
avoid responsibility, because it seems to me in a 
very difficult situation it 1s just about the most 
equitable thing that could be done. In this situa- 
tion we have endeavored to segregate the assets 
of the District not devoted to irrigation purposes 
from those devoted to irrigation purposes. 

Under the judgment which the Court has ac- 
cepted here, or the view that the Court has taken of 
the judgment to be entered, the District is to be com- 
pensated directly only for a portion of its property, 
the portion of its property not devoted to irriga- 
tion uses. Ordinarily, of course, in a condemnation 
case the property owner is compensated for the full 
cash market value of the property. The theory on 
which this land-owner is compensated for only a 
portion of the property is that the government has 
already in effect paid the equivalent of the value 
of the irrigation assets of the District in its pay- 
ment to the individual land-owners within the Dis- 
trict. The land is purchased as irrigated lands with 
the water right attached, that is, with the water 
right or the duty of water to which the land was 
entitled by reason of being included in the irriga- 
tion district. 
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It seeins to me that under that theory, regardless 
of what might be true in other situations, that the 
equitable thing to do is give the District credit for 
the bond payment out of the value which the jury 
has found in the special interrogatory for those irti- 
gation properties. It seems to me that in this situa- 
tion, while it may be said that the government has 
paid for the value of the irrigation assets of the 
District in paying the individual land-owners, it 
has paid them less what might be the bonded in- 
debtedness outstanding against the District at the 
time the individual tract was purchased or con- 
demned. In other words, I assume and I think the 
record shows that in these individual land cases 
the amount of the assessment for bond retirement 
was shown and the amount of the bonded indebted- 
ness of the District, and obviously a water right 
of an individual land-owner would be lessened in 
value directly to the extent of the outstanding 
bonded indebtedness of the District which served 
him his water. If it would take $10.00 an acre to 
pay off the bonded indebtedness of the District, it 
seems to me that would lessen the value of the 
water right and the value of the land with the water 
right attached to that extent; so it seems to me 
under the theory which the Court has endeavored to 
apply throughout this case that the equitable thing 
is to provide that the value found for the irrigation 
properties be applied to the payment of money ad- 
vanced or paid into the registry of the Court and 
used for the retirement of bonds to the extent it 
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may be necessary, in view of the fact that the value 
of the irrigation assets found is greatly in excess 
of the amount of the bonds. 

As to the second question raised here, I think 
that was decided in the proceedings brought in this 
court to determine whether or not the action im 
the State Court should be enjoined. While it is of 
course the duty of this Court to determine in a 
condemnation case with the aid of a jury if one 
is not waived not only what compensation shall be 
made to the owner of the property taken, but also 
to determine the persons entitled to take the com- 
pensation, here the Court takes the view that the 
Priest Rapids Irrigation District, although deprived 
of all its property, is still a legal entity, a municipal 
corporation under the laws of the State of Wash- 
ington, and all this Court needs to determine is 
that the compensation should be paid to that Dis- 
trict as a legal entity. The District being a munici- 
pal corporation of the State, under the statutes of 
the State the proper place for liquidation is in 
the State Courts, and that action already having 
been started, I think it is proper to provide that 
the funds ultimately be paid into the State Court 
in which the District is bemg liquidated. 

I have no doubt that this case will be appealed, 
and these questions that I’m deciding now won’t 
be difficult for an appellate court to decide, because 
they are simply questions of law which that Court 
can decide as well as I can. I hope all the questions 
will be decided by the appellate court so we won’t 
be left to guess what should be done about this case 
and the companions case. 
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Mr. Ramsey: May the record show that the gov- 
ernment objects and excepts to the entry of the 
judgment in this case? 


The Court: Yes, all right. 


REPORTER’S CERTIFICATE 


United States of America, 
Eastern District of Washington—ss. 


J, Stanley D. Taylor, do hereby certify: 

That I am the regularly appointed, qualified and 
acting official court reporter of the District Court 
of the United States for the Eastern District of 
Washington. That as such reporter I reported in 
shorthand and transcribed the foregoing proceed- 
ings before the Honorable Sam M. Driver, Judge 
of the District Court of the United States for the 
Eastern District of Washington, held at Yakima, 
Washington, on March 7, 1947. 

That the above and foregoing contains a full, true 
and accurate transcript of the Court’s remarks in 
connection with entry of judgment on verdict of 
the jury. 


Dated this 4th day of August, 1947. 


/s/ STANLEY D. TAYLOR, 
Official Court Reporter. 


[Endorsed]: Filed Aug. 7, 1947. 


1138 United States of America vs. 
[Title of District Court and Cause.) 
PROPOSED JUDGMENT ON VERDICT 


The above entitled action having come on for trial 
before the undersigned Judge of the above entitled 
Sourt on February 10, 1947, the petitioner, United 
States of America, being represented by Bernard H. 
Ramsey, Special Assistant to the Attorney General, 
and June Fowles, Special Attorney. Department of 
Justice, and the defendant, Priest Rapids Irrigation 
District appearing by Charles L. Powell and J. K. 
Cheadle, its attorneys, and no other persons appear- 
ing in the trial of said action, and the jury having 
been duly impaneled and sworn to determine the 
just compensation to be paid for the taking of the 
property condemned, and having under order of the 
Court viewed the properties, witnesses having been 
sworn, and testimony having been taken, and the 
jury having been instructed to return its general 
verdict determining the value of the power proper- 
ties as of October 1, 1943, and having been requested 
to answer a special interrogatory determining the 
value of the irrigation properties as of April 1, 1943, 
and the jury having returned its verdict finding the 
power properties to be of the value of £473,356.00, 
and having made answer to the special interrogatory 
determining the irrigation properties to be of the 
value of $365,845.00, and 

It further appearing to the Court that there has 
been paid into the registry of the above entitled 
Court as estimated just compensation for the taking 
of the full fee simple title of the properties herein- 
after described, the sum of $170,500.00, which was 
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paid into this Court on May 12, 1944, and the Court 
being duly and fully advised in the law and in the 
premises, 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed that the [1187] verdict and special 
interrogatory to the jury finding and determining 
the just compensation in the sums above set forth 
be and the same are hereby confirmed and ap- 
proved, and 

It fs Further Ordered, Adjudged and Decreed that 
the total amount of the compensation, being the full, 
fair market value of all properties of the Priest 
Rapids Irrigation District, is as follows: 

Irrigation properties as of the 

date of taking April 1, 1948... .$365,845.00 
Power properties as of the date of 

taking October 1, 1943......... $473,356.00 


and that the full and total sum of all damages result- 
ing to the persons and parties interested therein by 
reason of the taking and appropriation by the 
United States of America of the hereinafter de- 
scribed interests in and to said properties and full 
compensation for the taking thereof is the sum of 
$839,201.00, being the amount fixed by the jury by 
its general verdit and by the special interrogatory 
as hereinabove set forth for the condemned interests 
in said property, and 

It Is Further Ordered, Adjudged and Decreed 
that there be and hereby is vested in the United 
States of America, petitioner herein, the full fee 
simple title in and to the following described prop- 
erties, to wit: [1188] 


1140 United States of America vs. 
Pareel PR-1—Tract No. W-2004 
Pareel A: 


Beginning at a point on the East line of Section 
three (3), Township thirteen (18) North, Range 
twenty-three (23) East, W. M., 36 feet North of 
the quarter section corner on said East line; thence 
North 56 degrees West a distance of 2070 feet; 
thence North 52 degrees 30 minutes West 2386 feet, 
more or less, to a point on the North boundary line 
of said Section 3, which point is 98614 feet West 
of the quarter section corner on the North boundary 
of said section; thence East along said North bound- 
ary line of said section to the West Bank of the 
Columbia River; thence in a Southeast direction 
along said West Bank of the Columbia River to the 
East line of Section 3; thence South along the East 
line of said Section 3 to the point of beginning. 


Parcel B: 


Lots three (3), four (4), seven (7) and eight (8), 
and second class shorelands of the Columbia River 
abutting thereon and the Northwest quarter of the 
Southwest quarter of Section 2, Township thirteen 
(13) North, Range twenty-three (23) East, W. M. 


Parcel C: 


Lots two (2), three (3) and four (4), Section 
eleven (11), Township thirteen (18) North, Range : 
twenty-three (23) East, W. M., except a right of | 
way 100 feet in width conveyed to Chicago, Milwau- — 
kee and St. Paul Railway Company to which Chi- 
cago, Milwaukee, St. Paul and Pacific Railway 
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Company is successor, by deed recorded in volume 
136 of Deeds, page 418, under Auditor’s file No. 
41775, records of Yakima County, Washington. 


Pareel D: 

Lots three (3) and four (4), second class shore 
lands adjoining and the Southwest quarter of the 
Southwest quarter of Section thirty-four (34), 
Township fourteen (14) North, Range twenty-three 
(23) Kast, W. M., less right of way 100 feet in width 
conveyed to Chicago, Milwaukee and St. Paul Rail- 
way Company to which Chicago, Milwaukee, St. 
Paul and Pacific Railway Company is successor, by 
deed recorded in volume 136 of Deeds, page 418, 
under Auditor’s File No. 41775, records of Yakima 
County, Washington. 
and also: 

Together with all rights of the Priest Rapids 
Irrigation District, a Washington corporation, to 
construct and maintain wing dams for power canal 
for water plant in Columbia River at Priest Rapids, 
which is immediately adjacent to the lands above 
described, and also including the right to divert the 
water of the Columbia River at Priest Rapids for 
the purpose of developing power upon the lands 
above described, and also all of those certain head- 
gates, headworks, wing dams, embankments, con- 
erete power house, wing walls, gates and draft tubes 
located upon, appurtenant to or used in connection 
with the above described lands, together with all 
water rights appurtenant thereto or used in connec- 
tion with the lands heretofore described. All in 
Yakima County, Washington. 


1142 United States of America vs. 
Parcel PR-2 


All presently existing easements and/or rights of 
the Priest Rapids Irrigation District, a Washington 
corporation, for the construction, operation, main- 
tenance and patrol of an electric power transmission 
line running from its power house site located in 
Parcel PR-1, to its pumping station site located in 
Parcel PR-3, including all poles, wires and appur- 
tenances. The approximate location of said trans- 
mission line is as follows: 

That certain 66,000 volt transmission line known 
as “‘The Hanford-Priest Rapids Line,” including 
poles, wires, insulators, cross arms, guys, props and 
hardware, and beginning at the power house located 
on the land deseribed in Parcel PR-1 in Section 2, 
Township 13 North, Range 23 East, M. W.; and ex- 
tending in a Southeasterly direction through Sec- 
tions 2, 11 and 12 Township 13 North Range 23 Kast, 
Ww. M., to the Southeast corner of Section 12 Town- 
ship 13 North Range 23 East, W.M.; and then in 
an Easterly direction along the North line of Sec- 
tions 18, 17, 16, 15, 14 and 13 in Township 18 North, 
Range 24 East, W. M.; then in an Easterly direction 
along the North line of Sections 18, 17, 16, 15, 14 
and 13 in Township 13 North, Range 25 East, W. M.; 

Also that certain branch line known as the ‘‘Coy- 
ote Stub Line,’’ beginning at a point on the main 
66,000 volt Hanford-Priest Rapids Line at the 
Northeast corner of Section 13, Township 13 North, 
Range 25 East, W. M.. and extending in a Northerly 
direction along the East line of Sections 12 and 1, 
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Township 13 North, Range 25 East, W. M.; and 
then across Section 6, Township 13 North, Range 
26 Kast, W. M., to the Coyote Pumping Station 
formerly owned by the Hanford Irrigation & Power 
Company, and which is located upon land herein- 
after described in Parcel PR-3 as Tract No. G-452. 

All in Yakima and Benton Counties, Washington. 


Parcel PR-3—Tract No. G-452 


Government Lot Four (4), Section six (6), Town- 
ship thirteen (13) North, Range twenty-six (26) 
East, W. M., together with second class shore lands 
adjoining, in Benton County, Washington, con- 
taining 16.72 acres, more or less. 


Parcel PR-4 


All water rights and appropriations of water 
from the Columbia River made or owned by the 
Priest Rapids Irrigation District, a Washington 
corporation. 


Parcel PR-5 


All right, title or interest of the Priest Rapids 
Irrigation District, a Washington corporation, in 
and to the following described lands, including all 
eanals, ditches, laterals pipe lines, easements, rights 
of way and appurtenances owned by said Priest 
Rapids Irrigation District: 

Beginning at the Southwest corner of Govern- 
ment Lot 4 of Section 6, Township 13 North, Range 
26 Hast, W. M.; thence East along South line of said 
Lot 4 to its Southeast corner; thence North along 
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the Kast line of said Lot 4 to the Southerly right- 
of-way line of the Priest Rapids Irrigation District 
eanal right-of-way; thence along said canal right- 
of-way line through Section 6 in said Township and 
Range; Sections 31, 32, 33, 34, 27, 26, 25, and 36 in 
Township 14 North, Range 26 East, W. M.; Section 
1, Township 13 North, Range 26 East, W. M.; Sec- 
tions 6, 7, 8, 17, 16, 21, 28.27, 26, 2omeemdme oun 
Township 18 North, Range 27 East, W. M.; Section 
31, Township 13 North, Range 28 East, W. M.; Sec- 
tions 6 and 5 in Township 12 North, Range 28 East, 
W..M., tothe right bank of the Columbia River, 
thence Northwesterly, Northerly, Westerly and 
Southwesterly up the right bank of said Columbia 
River to the Northwest corner of Government Lot 
4 of Section 6, Township 13 North, Range 26 Kast, 
W. M., thence South along the West line of said 
Lot 4 to the point of beginning, together with sec- 
ond class shorelands adjoining Lot 4 in Section 6, 
Township 13 North, Range 26 East, W. M., in 
Benton County, Washington. 

also: 

Beginning at a point on the East line of Section 
three (3), Township thirteen (13) North, Range 
twenty-three (23) East, W. M., 36 feet North of the 
quarter section corner on said East line; thence 
North 56 degrees West a distance of 2070 feet; 
thence North 52 degrees 30 minutes West 2386 feet, 
more or less, to a point on the North boundary line 
of said Section 3, which point is 98614 feet West 
of the quarter section corner of the North boundary 
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of said section; thence East along said North bound- 
ary line of said section to the West bank of the 
Columbia River; thence in a Southeast direction 
along said West bank of the Columbia River to the 
East line of Section 3; thence South along the East 
line of said Section 3 to the point of beginning; 


and also, 


Lots three (3), four (4), seven (7) and eight (8), 
and second class shore lands of the Columbia River 
abutting thereon and the Northwest quarter of the 
Southwest quarter of Section two (2), Township 
thirteen (13) North, Range twenty-three (23) East, 
W. M.; and also, 

Lots two (2), three (3) and four (4), Section 
eleven (11), Township thirteen (13) North, Range 
twenty-three (23) East, W. M., except a right of 
way 100 feet in width conveyed to Chicago, Milwan- 
kee and St. Paul Railway Company to which Chi- 
eago, Milwaukee, St. Paul and Pacific Railway 
Company is successor, by deed recorded in volume 
136 of Deeds, page 418, under Auditor’s file No. 
41775, records of Yakima County, Washington; and 
also, 

Lots three (8) and four (4), second class shore 
lands adjoining and the Southwest quarter of the 
Southwest quarter of Section thirty-four (34), 
Township fourteen (14) North, Range twenty-three 
(23) East, W. M., less right of way 100 feet in width 
conveyed to Chicago, Milwaukee and St. Paul Rail- 
way Company to which Chicago, Milwaukee, St. 
Paul and Pacific Railway Company is suecessor, hy 
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deed recorded in volume 136 of Deeds, Page 418, 
under Auditor’s file No. 41775, records of Yakima 
County, Washington. All in Yakima County, 
Washington. 


and 


It Is Further Ordered, Adjudged and Decreed 
that the only person having an interest in or to the 
compensation above fixed is the Priest Rapids Ir- 
rigation District, a public corporation, and that 
there be and hereby is included in favor of the 
Priest Rapids: Irrigation District, a public corpora- 
tion defendant. herein, and against the United States 
of America, petitioner herein, a defficiency judg- 
ment.in the sum of $668,701.00, with interest thereon 
at the'rate of 6% per annum from May 12, 1944, 
until paid, together with interest from April 1], 
1943, on $365,845.00, to May 12, 1944, and interest 
from October 1, 19438, to Mav 12, 1944, at the rate 
of 6% per annum on $473,356.00, and 

It Is Further Ordered, Adjudged and Decreed 
that said deficiency judgment, with interest, and the 
whole thereof, shall be paid into the registry of 
the Superior Court of the State of Washington, in 
and for Benton County, to be distributed in liquida- 
tion proceedings in said Court for dissolution of 
Priest Rapids Irrigation District, and that pending 
the determination by said Superior Court as to the 
parties entitled to receive the funds comprising said 
deficiency judgment, with interest, that the proceeds 
of said judgment shall be held in this Court subject 
to payments therefrom for the purpose of meeting 
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expenses of said district in this condemnation action 
and in the dissolution proceeding upon authority for 
said payments by said district, approved by said 
Superior Court and this Court. 


Done By The Court this ...... day of March, 
1947. 


United States District Judge. 
Refused March 7, 1947. 


SAM M. DRIVER 
District Judge. 


Filed March 7, 1947. [1192] 


In The District Court Of The United States For 
The Eastern District of Washington, Southern 
Division 


No. 128-99 


UNITED STATES OF AMERICA, 
Petitioner, 
VS. 


PRIEST RAPIDS IRRIGATION DISTRICT, a 
public corporation, 
_ Defendant. 


JUDGMENT ON VERDICT 


The above entitled action having come on for trial 
before the undersigned Judge of the above entitled 
Court on February 10, 1947, the petitioner, United 
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States of America, being represented by Bernard 
H. Ramsey, Special Assistant to the Attorney Gen- 
eral, and June Fowles, Special Attorney, Depart- 
ment of Justice, and the defendant, Priest Rapids 
Irrigation District, appearing by Charles L. Powell 
and J. K. Cheadle, its attorneys, and no other par- 
ties appearing in the trial of said action, and a jury 
having been duly impaneled and sworn to determine 
the just compensation to be paid for the taking of 
the property, condemned, and having under order of 
the Court viewed the property, witnesses having 
been sworn, and testimony having been taken, and 
the jury having been instructed to return its gen- 
eral verdict determining the value of the power 
properties of the Priest Rapids Irrigation District, 
less the portion of the value thereof which the jury 
found was required for irrigation purposes, and 
pursuant to said instruction the jury having re- 
turned its general verdict in the sum of $473,356.00 
as being the value so determined as of October 1], 
1943, and the Court having instructed the jury to 
answer. a special interrogatory determining the 
value of the irrigation properties, including that 
portion of the value of the power properties found 
to be required for irrigation purposes, and the jury 
having returned an answer to said special interroga- 
tory determining the value of said irrigation prop- 
erties to be $365,845.00 as of April 1, 1943, and 

It further appearing to the Court that there has 
been deposited in the registry of the above entitled 
Court the amount of estimated just compensation 
for the taking of the property hereinafter described, 
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the sum of $170,500.00, which said sum was de- 
posited on May 12, 1944, and [1193] 


It further appearing to the Court that the sum 
of $170,500.00 was paid in liquidation of the bonded 
indebtedness of the Priest Rapids Irrigation Dis- 
trict, which said bonded indebtedness was a lien 
upon the irrigation properties of the Priest Rapids 
Irrigation District, and that the deposit of the sum 
of $170,500.00 in the registry of the above entitled 
Court as estimated just compensation for the taking 
of all of the property of the Priest Rapids Irriga- 
tion District shall be a charge against the Irriga- 
tion properties only and no other sum shall be paid 
by the petitioner herein as just compensation for 
the taking of said irrigation properties, and the 
Court being duly and fully advised in the law and 
in the premises, 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed that the verdict of the jury finding and 
determining the just compensation in the sum above 
set forth for the power properties of the Priest 
Rapids Irrigation District be and the same is hereby 
confirmed and approved; and 

It Is Further Ordered, Adjudged and Decreed 
that the total amount of compensation, including the 
full and fair market value of the power properties, 
less that portion of the value thereof devoted to 
irrigation, as of the date of taking, to-wit: October 
1, 1948, and the full sum of all damages resulting to 
the persons and parties interested therein by reason 
of the taking and appropriation by the United 
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States of America of the hereinafter described in- 
terests of said properties, and just compensation for 
the taking thereof is the sum of $473,356.00, being 
the sum fixed by the verdict of the jury as herein- 
above set foith for the condemned interest in said 
power properties; and 

It Is Further Ordered, Adjudged and Decreed 
that the value of the irrigation properties of the 
Priest, Rapids Irrigation District as of April 1, 
-1943, was the sum of $365,845.00, which said sum 
is in.exeess of the bonded indebtedness of the Priest 
Rapids Irrigation District as of said date, and in 
‘excess. of the amount deposited in the registry of 
the above entitled Court by the United States of 
America, petitioner herein, and paid by the Clerk 
of this Court pursuant to order of Court, in dis- 
charge of said bonded indebtedness, and that said 
bonds and.said amount paid into Court be charged 
as a. lien upon said irrigation properties, and not 
otherwise, and that there shall be no compensation 
paid to the Priest Rapids Irrigation District for 
the taking.of said irrigation properties, [1194] but 
that said bonds and said amount of estimated just 
compensation deposited in the registry of this Court 
are adjudged to be liquidated by said irrigation 
properties ; and 

It. Is Further Ordered, Adjudged and Decreed 
that there be and hereby is vested in the United 
States of America, petitioner herein, the full fee 
simple title in and to the following described prop- 
erties, to-wit: 
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Pareel PR-1—Tract No. W-2004 
Pareel A: 


Beginning at a point on the East line of Section 
three (3), Township thirteen (13) North, Range 
twenty-three (23) East, W. M., 36 feet North of 
the quarter section corner on said East line; thence 
North 56 degrees West a distance of 2070 feet; 
thence North 52 degrees 30 minutes West 2386 feet, 
more or less, to a point on the North boundary line 
of said Section 3, which point is 98614 feet West 
of the quarter section corner on the North boundary 
of said section; thence East along said North bound- 
ary line of said section to the West Bank of the 
Columbia River; thence in a Southeast direction 
along said West Bank of the Columbia River to the 
Kast line of Section 3; thence South along the East 
line of said Section 3 to the point of beginning. 


Parcel B: 


Lots three (3), four (4), seven (7) and eight (8), 
and second class shorelands of the Columbia River 
abutting thereon and the Northwest quarter of the 
Southwest quarter of Section 2, Township thirteen 
(13) North, Range twenty-three (23) East, W. M. 


Parcel C: 

Lots two (2), three (3) and four (4), Section 
eleven (11), Township thirteen (13) North, Range 
<wenty-three (23) East, W. M., except a right of 
way 100 feet in width conveyed to Chicago, Milwau- 
kee and St. Paul Railway Company to which Chi- 
cago, Milwaukee, St. Paul and Pacific Railway 
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Company is successor, by deed recorded in volume 
136 of Deeds, page 418, under Auditor’s file No. 
41775, records of Yakima County, Washington. 


Parcel D: 


Lots three (3) and four (4), second class shore 
lands adjoining and the Southwest quarter of the 
Southwest quarter of Section thirty-four (34), 
Township fourteen (14) North, Range twenty-three 
(23) East, W. M., less right of way 100 feet in width 
conveyed to Chicago, Milwaukee and St. Paul Rail- 
way Company to which Chicago, Milwaukee, St. 
Paul and Pacific Railway Company is successor, by 
deed recorded in volume 136 of Deeds, page 418, 
under Auditor’s File No. 41775, records of Yakima 
County, Washington. 


and also: 

Together with all rights of the Priest Rapids 
Trrigation District, a Washington corporation, to 
construct and maintain wing dams for power canal 
for water plant in Columbia River at Priest Rapids, 
which is immediately adjacent to the lands above 
described, and also including the right to divert the 
water of the Columbia River at Priest Rapids for 
the purpose of developing power upon the lands 
above described, and also all of those certain head- 
gates, headworks, wing dams, embankments, con- 
erete power house, wing walls, gates and draft tubes 
located upon, appurtenant to or used in connection 
with the above described lands, together with all 
water rights appurtenant thereto or used in connec- 
tion with the lands heretofore described. All in 
Yakima County, Washington. 


Priest Rapids Irrigation District 1153 
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All presently existing easements and/or rights of 
the Priest Rapids Irrigation District, a Washington 
corporation, for the construction, operation, main- 
tenance and patrol of an electric power transmission 
line running from its power house site located in 
Parcel PR-1, to its pumping station site located in 
Parcel PR-3, including all poles, wires and appur- 
tenances. The approximate location of said trans- 
mission line is as follows: 

That certain 66,000 volt transmission line known 
as ‘‘The Hanford-Priest Rapids Line,’’ ineluding 
poles, wives, insulators, cross arms, guys, props and 
hardware, and beginning at the power house located 
on the land described in Parcel PR-1 in Section 2, 
Township 13 North, Range 23 Kast, M. W.; and ex- 
tending in a Southeasterly direction through Sec- 
tions 2, 11 and 12 Township 13 North Range 23 East, 
W. M., to the Southeast corner of Section 12 Town- 
ship 13 North Range 23 East, W.M.; and then in 
an Easterly direction along the North line of Sec- 
tions 18, 17, 16, 15, 14 and 13 in Township 13 North, 
Range 24 East, W. M.; then in an Easterly direction 
along the North line of Sections 18, 17, 16, 15, 14 
and 13 in Township 18 North, Range 25 Hast, W. M.; 

Also that certain branch line known as the ‘‘Coy- 
ote Stub Line,”’ beginning at a point on the main 
66,000 volt Hanford-Priest Rapids Line at the 
Northeast corner of Section 13, Township 13 North, 
Range 25 Hast, W. M., and extending in a Northerly 
direction along the East line of Sections 12 and 1, 
Township 13 North, Range 26 Hast, W. M.; to the 
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Coyote Pumping Station formerly owned by the 
Hanford Irrigation & Power Company, and which 
is located upon land hereinafter described in Parcel 
PR-3 as Tract No. G-452. Allin Yakima and Benton 
Counties, Washington. 


Parcel PR-3—Tract No. G-452 


Government Lot Four (4), Section six (6), Town- 
ship thirteen (13) North, Range twenty-six (26) 
East, W. M., together with second class shore lands 
adjoining, in Benton County, Washington, con- 
taining 16.72 acres, more or less. 


Pareel PR-4 


All water rights and appropriations of water 
from the Columbia River made or owned by the 
Priest Rapids Irrigation District, a Washington 
corporation. 


Pareel PR-5 


All right, title or interest of the Priest Rapids 
Irrigation District, a Washington corporation, in 
and to the following described lands, including all 
canals, ditches, laterals pipe lines, easements, rights 
of way and appurtenances owned by said Priest 
Rapids Irrigation District: 

Beginning at the Southwest corner of Govern- 
ment Lot 4 of Section 6, Township 13 North, Range 
26 East, W. M.; thence East along South line of 
Lot 4 to its Southeast corner; thence North along 
the East line of said Lot 4 to the Southerly right- 
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of-way line of the Priest Rapids Irrigation District 
canal right-of-way; thence along said canal right- 
of-way line through Section 6 in said Township and 
Range; Sections 31, 32, 33, 34, 27, 26, 25, and 36 in 
Township 14 North, Range 26 East, W. M.; Section 
1, Township 13 North, Range 26 East, W. M.; Sec- 
iemeeo, 7, 6, 1%, 16, 21, 28, 27, 26, 35, and 26 in 
Township 13 North, Range 27 East, W. M.; Section 
31, Township 13 North, Range 28 East, W. M.; Sec- 
tions 6 and 5 in Township 12 North, Range 28 Kast, 
W. M., to the right bank of the Columbia River, 
thence Northwesterly, Northerly, Westerly and 
Southwesterly up the right bank of said Columbia 
River to the Northwest corner of Government Lot 
4 of Section 6, Township 13 North, Range 26 East, 
W. M., thence South along the West line of said 
Lot 4 to the poimt of beginning, together with sce- 
ond class shorelands adjoining Lot 4 in Section 6, 
Township 18 North, Range 26 East, W. M., in 
Benton County, Washington. 


also: 


Beginning at a point on the East line of Section 
three (3), Township thirteen (13) North, Range 
twenty-three (23) East, W. M., 36 feet North of the 
quarter section corner on said East line; thence 
North 56 degrees West a distance of 2070 feet; 
thence North 52 degrees 30 minutes West 2386 feet, 
more or less, to a point on the North boundary line 
of said Section 3, which point is 98614 feet West 
of the quarter section corner of the North boundary 
of said section; thence East along said North bound- 
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ary line of said section to the West bank of the 
Columbia River; thence in a Southeast direction 
slong said West bank of the Columbia River to the 
East line of Section 3; thence South along the East 
line of said Section 3 to the point of beginning; 


and also, 


Lots three (3), four (4), seven (7) and eight (8), 
and second class shore lands of the Columbia River 
abutting thereon and the Northwest quarter of the 
Southwest quarter of Section two (2), Township 
thirteen (13) North, Range twenty-three (23) East, 
W. M.; and also, 

Lots two (2), three (3) and four (4), Section 
eleven (11), Township thirteen (13) North, Range 
twenty-three (23) East, W. M., except a right of 
way 100 feet in width conveyed to Chicago, Milwau- 
kee and St. Paul Railway Company to which Chi- 
cago, Milwaukee, St. Paul and Pacific Railway 
Company is successor, by deed recorded in volume 
136 of Deeds, page 418, under Auditor’s file No. 
41775, records of Yakima County, Washington; and 
also, 

Lots three (3) and four (4), second class shore 
lands adjoining and the Southwest quarter of the 
Southwest quarter of Section thirty-four (384), 
Township fourteen (14) North, Range twenty-three 
(23) East, W. M., less right of way 100 feet in width 
conveyed to Chicago, Milwaukee and St. Paul Rail- 
way Company to which Chicago, Milwaukee, St. 
Paul and Pacific Railway Company is successor, by 
deed recorded in volume 136 of Deeds, Page 418, 
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under Auditor’s file No. 41775, records of Yakima 
County, Washington. <All in Yakima County, 
Washington. 


and 


It Is Further Ordered, Adjudged and Decreed 
that the only person having an interest in and to the 
compensation above fixed is the Priest Rapids Tri- 
gation District, a public corporation, and that there 
be and hereby is entered against the petitioner, the 
United States of America, and in favor of the de- 
fendant Priest Rapids Irrigation District, a judg- 
ment for the sum of $473,356.00, which judgment 
shall bear interest at the rate of 6% per annum 
from October 1, 1948, until paid, and 


It Is Further Ordered, Adjudged and Decreed 
that said deficiency judgment, and the whole there- 
of, shall be paid into the Superior Court of the 
State of Washington, in and for Benton County, to 
be distributed in liquidation proceedings im said 
Court for dissolution of the Priest Rapids Irriga- 
tion District, and that pending determination by 
said Superior Court as to the parties entitled to 
receive the funds comprising said judgment with 
interest, the proceeds of said judgment shall be 
held in this Court subject to payments therefrom 
for purposes of meeting the expenses of said Priest 
Rapids Ivrigation District in this condemnation 
action and in said dissolution proceeding upon au- 
thority for said payments by said district, approved 
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by the Superior Court of the State of Washington, 
in and for Benton County, and by this Court, and 

It Is Further Ordered, Adjudged and Decreed 
that title to the hereinabove described interests in 
the above described properties be and the same is 
hereby vested in the United States of America, 
petitioner herein, as to the irrigation properties as 
of April 1, 1943, and as to the power properties as 
of October 1, 1943, which said title is free and clear 
of any and all charges, interests, claims, taxes, liens 
and encumbrances of any kind or character whatso- 
ever. 


Done By The Court this 7th day of March, 1947. 


SAM M. DRIVER, 
United States District Judge. 


Presented by: 
CHARLES L. POWELL, 
Of Attorney for Defendant 
Priest Rapids Irrigation 
District. 


Filed March 7, 1947. [1198] 
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[Title of District Court and Cause. ] 


MOTION FOR ORDER AMENDING JUDG- 
MENT ON VERDICT BY STRIKING 


Comes Now the petitioner, United States of 
America, and moves the Court for an order herein 
amending the judgment on verdict entered in this 
proceeding on the 7th day of March, 1947, as fol- 
- lows: By striking from page 6 of said judgment on 
verdict all of Paragraph 2 reading as follows: 

“Tt Is Further Ordered, Adjudged and De- 
ereed that said deficiency judgment, and the 
whole thereof, shall be paid into the Superior 
Court of the State of Washington, in and for 
Benton County, to be distributed in liquidation 
proceedings in said Court for dissolution of the 
Priest Rapids IJvrigation District, and that 
pending determination by said Superior Court 
as to the parties entitled to receive the funds 
comprising said judgment with interest, the 
proceeds of said judgment shall be held in this 
Court subject to payments therefrom for pur- 
poses of meeting the expenses of said Priest 
Rapids Irrigation District in the condemnation 
action and in said dissolution proceedings upon 
authority for said payments by said district, ap- 
proved by the Superior Court of the State of 
Washington, in and for Benton County, and by 
this Court, and’”’ 


upon the grounds and for the reason that said Para- 
graph improperly directs that the deficiency judg- 


1160 Umitted States of America vs. 


ment in this proceeding be paid into the Superior 
Court of the State of Washington, in and for the 
County of Benton, instead of into the registry of 
this court, and further improperly provides for pay- 
ments to be paid from said sum only upon the ap- 
proval of said Superior Court of the State of Wash- 
ington, in and for the County of Benton. 
Dated this 12th day of March, 1947. 
BERNARD H. RAMSEY, 
Special Assistant to the 
Attorney General. 


Filed March 13, 1947. [1199] 


[Tile of District Court and Cause. ] 


NOTICE OF HEARING ON MOTION TO 
AMEND JUDGMENT ON VERDICT BY 
STRIKING. 


To: Moulton & Powell, Attorney at Law, Kenne- 
wick, Washington, and to J. K. Cheadle, Attor- 
neys for Defendant, Priest Rapids Irrigation 
District. 

You and each of you are hereby notified that the 
foregoing motion will be called up for hearing and 
argument before the Honorable Sam Driver, Judge 
of the above named court, in the courtroom of the 
Federal Court in the Federal Building at Yakima, 
Washington, at 9:30 a. m., Friday, March 14, 1947. 

BERNARD H. RAMSEY, 
Special Assistant to the 
Attorney General. 


OO ee 
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State of Washington, 
County of Yakima—ss. 


I, Bernard H. Ramsey, of attorneys for peti- 
tioner, United States of America, do hereby certify 
that I served a duly certified copy of the foregoing 
motion to amend judgment on verdict by striking 
and of the notice of hearing thereon upon Moulton 
& Powell, of attorneys for the defendant, Priest 
Rapids Irrigation District, by depositing a copy 
of said motion and said notice in the United States 
mail in an envelope plainly addressed to Moulton & 
Powell, Attorneys at Law, Kennewick, Washington, 
postage prepaid, on the 12th day of March, 1947. 

BERNARD H. RAMSEY, 
Special Assistant to the 
Attorney General. 


Subseribed and sworn to before me this 13th day 
of March, 1947. 


(Seal) LIONEL PUGMIRE, 
Notary Public in and for the State of Washing- 
ton, residing at Yakima. 


Filed March 13, 1947. [1200] 


[Title of District Court and Cause. ] 


ORDER AMENDING JUDGMENT AND 
DIRECTING SUBSTITION OF PARAGRAPH 
This Matter having come on regularly in its order 
to be heard on the motion of the petitioner for an 
order amending judgment, and the petitioner ap- 
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pearing by Bernard H. Ramsey, Special Assistant 
to the Attorney General, and the defendant, Priest 
Rapids Irrigation District, a public corporation, ap- 
pearing by Charles L. Powell, one of its attorneys, 
and the Court having considered the motion and the 
records and files herein, and having listened to argu- 
ment of counsel and being duly advised. ° 

Now, Therefore, It Is Hereby Ordered that the 
motion to amend the judgment on verdict entered 
on March 7, 1947, be and the same is hereby granted, 
and the paragraph reading as follows, to-wit: 


“Tt Is Further Ordered, Adjudged and De- 
creed that said deficiency judgment, and the 
whole thereof, shall be paid into the Superior 
Court of the State of Washington, in and for 
Benton County, to be distributed in liquidation 
proceedings in said Court for dissolution of the 
Priest Rapids Irrigation District, and that 
pending determination by said Superior Court 
as to the parties entitled to receive the funds 
comprising said judgment with interest, the 
proceeds of said judgment shall be held in this 
Court subject to payments therefrom for pur- 
poses of meeting the expenses of said Priest 
Rapids Irrigation District in this condemnation 
action and in said dissolution proceedings upon 
authority for said payments by said district, 
approved by the Superior Court of the State 
of Washington, in and for Benton County, and 
by this Court, and,”’ 

be and the same is hereby striken from said judg- 
ment, and 
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It Is Further Ordered that there is substituted 
for said paragraph [1201] the following: 

“Tt Is Further Ordered, Adjudged and De- 
ereed that the judgment, and the whole thereof, 
shall be paid into this court and remain subject 
to the orders of this Court until such time as 
this Court shall order the payment of the same 
to the Superior Court of the State of Washing- 
ton, in and for Benton County, for the use and 
benefit of the Priest Rapids Irrigation District 
in liquidation proceedings to be maintained in 
said Superior Court, and’’ 


It Is Further Ordered that said substitution shall 
be considered the same as though made and entered 
in the original judgment herein at the time of the 
signing and filing thereof on March 7, 1947. 


Done By The Court this 14th day of March, 1947. 


SAM M. DRIVER, 
United States District Judge. 


Presented by: 
CHARLES L. POWELL, 
Of Attorneys for Defendant. 


Approved as to form: 
BERNARD H. RAMSEY, 
Special Assistant to the 
Attorney General. 


Filed March 14, 1947. [1202] 


1164 United States of America vs. 
[Tile of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that the United States of 
America, petitioner herein, hereby appeals to the 
Circuit Court of Appeals for the Ninth Cireuit from 
the jury verdict returned herein on the 20th day of 
February, 1947, and from the judgment on verdict 
and amended judgment on verdict entered thereon 
on the 14th day of March, 1947, herein. 


BERNARD H. RAMSEY, 
Of Attorneys for Petitioner, 
United States of America. 


Copies mailed this 6th day of June, 1947, to 
Charles L. Powell and J. K. Cheadle, Attorneys for 
Defendant. 

A. A. LaFRAMBOISEHE, 
Clerk. 


By THOMAS GRANGER, 
Deputy. 


Filed June 6, 1947. [1203] 
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[Western Union Telegraph Form. ] 
1947 June 6 AM 5:50. 


EAD41 Govt NL Pd—Washington D C5 
Bernard H. Armsey 

Special Assistant to the Attorney General 
512 Miller Bldg. 


Reurtel June 4 authority is granted to file notice 
of appeal in Priest Rapids Irrigation Distriet Case. 
A. DEVITT VANECH, 
Assistant Attorney General. 
Filed June 6, 1947. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT COURT 
OF APPEALS 

Notice is hereby given that the Priest Rapids Ir- 
rigation District, a public corporation, defendant in 
the above-entitled action, hereby appeals to the Cir- 
cuit Court of Appeals for the Ninth Cireuit (1) 
from the refusal on March 7, 1947, by the above en- 
titled court to enter the form of judgment on ver- 
dict presented on behalf of the Priest Rapids Irri- 
gation District, which form included in favor of 
said district, and against the United States of 
America, petitioner herein, a deficiency judgment in 
the sum of $668,701.00; and (2) from that part of 
the judgment on verdict entered in this action on 
the 7th day of March, 1947, which part ordered, ad- 
judged and decreed that the petitioner, the United 
States of America, shall pay no other sum as just 
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compensation for the taking of the irrigation prop- 
erties of the Priest Rapids Ivrigation District other 
than the sum of $170,500.00 which was deposited by 
said petitioner in the registry of the above entitled 
court as estimated Just compensation for the taking 
of all of the property of said district and which was 
paid by the Clerk of said court pursuant to order 
of said court in discharge of the bonded indebted- 
ness of, said district, and which part of said judg- 
ment ordered, adjudged and decreed that of the 
value of said irrigation properties of said district, 
determined: by the jury and adjudged by said court 
to be the sum $365,845.00 as of April 1, 1943, ‘‘there 
shall be no compensation paid to the Priest Rapids 
Irrigation District for the taking of said irrigation 
pr operties, but that said bonds and said amount 
[ $170, 500. 00] ‘of estimated just compensation de- 
posited in the registry of this Court are adjudged 
to be liquidated by said irrigation properties ;’’ said 
part of said judgment appealed from being part of 
the final judgment on verdict entered in this action 
on March 7, 1947. 
. /s/ J. K. CHEADUH, 

Of attorneys for Appellant Priest Rapids Irriga- 
tion District. 

Copy served this 6th day of June, 1947, on B. H. 
Ramsey, Attorney for Petitioner. 

| _A. A. LaFRAMBOISE, 
Clerk. 
By THOMAS GRANGER, 
Deputy. 
[Endorsed]: Filed June 6, 1947. [1204] 
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BOND FOR COSTS ON APPEAL 

Know all men by these presents: ‘hat we, the 
Priest Rapids Irrigation District, a public corpora- 
tion, and B. Salvini and J. H. Evett, directors of 
said district, as principals, cash in the amount of 
two hundred fifty dollars ($250.00) having been 
deposited with the Clerk of the Court in leu of 
surety, are held and firmly bound unto the above 
named petitioner, the United States of America, in 
the full and just sum of two hundred fifty dollars 
($250.00) to be paid to the said petitioner, its suc- 
cessors or assigns, to which payment well and truly 
to be made we bind ourselves, our heirs, executors, 
administrators, successors and assigns, jointly and 
severally by these presents. 


Executed this 5th day of June, 1947. 


The condition of this obligation is such that: 


Whereas, on the 7th day of March, 1947, in the 
above entitled action between the above named 
petitioner, the United States of America, and the 
above named defendants, Clemants P. Alberts, et al., 
Priest Rapids Irrigation District, a public corpora- 
tion, a judgment was entered, which judgment in 
part ordered, adjudged and decreed that said peti- 
tioner shall pay no other sum as just compensation 
for the irrigation properties of the Priest’ Rapids 
Irrigation District other than the sum of $170,- 
500.00 deposited by said petitioner in the registry 
of the above-entitled court and paid by the Clerk 
of said Court in discharge of the bonded indebted- 
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ness of said district, and said district has appealed 
to the United States Circuit Court of Appeals for 
the Ninth Cireuit; 

Now, Therefore, if said principals shall pay the 
costs if said appeal is dismissed or said part of the 
judgment appealed from is affirmed, or such [1205] 
costs as the appellate court may award if said part 
of the judgment is modified, then the above obliga- 
tion to be void; otherwise in full force and effect. 

) PRIEST RAPIDS IRRIGA- 
TION DISTRICT — 
B. SALVINT and 
Je. HiveRvie, 
Directors of Said District, 
By J. K. CHEADLE, 
Attorney for Priest Rapids 
Irrigation District. 
[Endorsed]: Filed June 6, 1947. [1206] 
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ORDER EXTENDING TIME TO FILE 

RECORD AND DOCKET CAUSE ON APPEAL 

For cause shown and in the exercise of the dis- 
eretion of the Court, it is 

Ordered that the time to file the record and docket 
the cause on appeal of the above-entitled matter be 
and the same hereby is extended to 70 days from the 
date of the notice of appeal. 

Dene this 11th day of July, 1947. 

SAM M. DRIVER, 
United States District Judge. 
[Endorsed]: Filed July 11, 1947. [1207] 
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STATEMENT OF POINTS ON APPEAL 

1. The district court erred in overruling the peti- 
tioner’s demurrer to the defendant’s amended an- 
swer. 

2. The district court erred in overruling the peti- 
tioner’s objection to the introduction of any testi- 
mony by defendant as to the value or the cost of any 
of the properties of the Priest Rapids Ivrigation 
District acquired by the United States through the 
filing of the declaration of taking in No. 128-99. 

3. The district court erred in refusing to instruct 
the jury to return a verdict for a nominal sum only. 

4. ‘The district court erred in entering judgment 
for defendant in the sum of $473,356. 

d. The district court erred in holding that de- 
fendant was entitled to receive compensation for the 
properties acquired by the United States through 
the filing of the declaration of taking in No. 128-99. 

6. The district court erred in failing to apply the 
sum deposited as estimated just compensation by the 
Government toward satisfaction of the judgment 
entered upon the jury’s award. 

A. DEVITT VANECH, 
Assistant Attorney General. 
BERNARD H. RAMSEY, 
Special Assistant to the Attorney General, Yak- 
ima, Wash. 
JOHN F. COTTER, 
Attorney, Dept. of. Justice, 
Washington, D. C. 
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State of Washington, 
County of Benton—-ss. 


Due and legal service of the foregoing petitioner’s 
statement of points on appeal is hereby acknowl- 
edged in Benton County, Washington, this 10th day 
of July, 1947, by receiving a duly certified copy 
thereof. | 
a CHARLES L. POWELL, 

Of Attorneys for Priest 
- Rapids Irrigation District. 


“Filed sls: nL, 1947. [1208] 
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DESIGNATION OF RECORD 


“Wie United States, appellant in the above-entitled 
cause, designates the following for inclusion in the 
record,on appeal: 

Original Petition under War Powers Act, filed 
February 23, 1943. 

Motion for Right of Immediate Possession, filed 
February 23, 1943. 

Order Granting Right of Immediate Possession, 
filed February 23, 1943. 

Amended Petition for Condemnation, filed April 
22, 1943. | 

Motion for Immediate Possession on Amended 

Petition, filed April 22, 1943. 

Order, Granting Right of Immediate Possession, 
filed April 22, 1943. 


Priest Rapids Irrigation District 1171 


Motion of Priest Rapids Irrigation District re 
sequence of trial, filed May 15, 1943. 

Petition of State of Washington to Intervene, 
filed May 29, 1943. 

Order Allowing State of Washington to Inter- 
vene, filed May 29, 1943. 

Certified copy of letter of Secretary of War dated 
March 4, 1944, and filed in District Court on May 
12, 1944, authorizing and directing Declaration of 
Taking 99. [1209] 

Amended Petition for Condemnation, filed May 
12, 1944. 

Declaration of Taking, filed May 12, 1944. 

Appearance of Priest Rapids Irrigation District, 
filed August 19, 1944. 

Stipulation Fixing Compensation of State of 
Washington Bonds, filed August 19, 1944. 

Judgment Ordering Payment of Bonds to State 
of Washington, filed August 19, 1944. 

Stipulation Fixing Compensation of Priest 
Rapids Irrigation District Bonds to Fireman’s Re- 
lief and Pension Board, filed September 19, 1944. 

Judgment Ordering Payment of Bonds to Fire- 
man’s Relief and Pension Board, filed September 
19, 1944. | 

Stipulation Fixing Compensation for Bonds of 
Emily Corbett, filed September 29, 1944. 

Judgment Ordering Payment of Bonds of Emily 
Corbett, filed September 29, 1944. 

Answer to Amended Petition for Condemnation 
by Priest Rapids Irrigation District, filed February 
12, 1945. | 
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Demurrer to Answer and Cross Complaint of 
Priest Rapids Irrigation District, filed April 25, 
1945. 

Memorandum of Court Sustaining Demurrer, 
filed June 21, 1945. 

Order Sustaining Demurrer, filed June 25, 1945. 

First: Amended Answer of Priest Rapids Irriga- 
tion District, filed September 21, 1945. 

Demurrer. to Amended Answer with Points and 
Jhon les, filed October 24, 1945. 

(een of C. I. . Weight et ux., filed March 23, 
1946. bp} 

Petition, of. Taenl .Ranids Irrigation District for 
payment of balance on deposit, filed April 8, 1946. 

Order Directing Payment of balance on deposit 
to Priest;Rapids Irrigation District, filed April 8, 

Order Extending Time on hearing of demurrer, 
pit dna 11, 1946. ofealO) 
ae fou Gekigmaite Om, filed a 6, 1946. 

.. Order to Show Cause, filed May 6, 1946. 

Return: to Order to Show Cause, filed May 14, 
1946. 

Transcript of Court Proceedings on Order to 
Show Cause, filed June 4, 1946. 

Order. Denying Motion for Leave to Intervene, 
filed June 26, 1946. 

Order Overruling Demurrer, filed June 26, 1946. 

Order Denying Motion for Appointment of Trus- 
tee or Receiver and for Restraining Order, filed 
June 26, 1946. 
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Order for Jury View, filed February 10, 1947. 

Defendant’s Requested Instructions, filed Febru- 
ary 17, 1947. 

Petitioner’s Requested Instructions, filed Febru- 
ary 18, 1947. 

Jury Verdict returned February 20, 1947. 

Special Interrogatory returned February 20, 
1947. 

Judgment on Verdict, filed March 7, 1947. 

Motion to Amend Judgment on Verdict, filed 
March 13, 1947. 

Notice of Hearing on Motion, filed March 13, 
1947. 

Order Amending Judgment on Verdict, filed 
March 14, 1947. 

Petitioner’s Notice of Appeal, filed June 6, 1947. 

Defendant’s Notice of Appeal, filed June 6, 1947. 

Defendant’s Bond on Appeal, filed June 6, 1947. 

Record of proceedings at the trial. 

Statement of points upon which petitioner relies. 

This designation of the contents of the record on 
appeal. | 

/s/ A. DEVITT VANECH, 
Assistant Attorney General. 


BERNARD H. RAMSEY, 
Special Assistant to the Attorney General, Yak- 
ima, Washington. 
/s/ JOHN F. COTTER, 


Attorney, Department of Jus- 
tice, Washington, D. C. 
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State of Washington, 
County of Benton—-ss. 


Due and legal service of the foregoing petitioner’s 
designation of record is hereby acknowledged in 
Benton County, Washington, this 10th day of July, 
1a by receiving a duly certified copy thereof. 


CHARLES L. POWELL, 
Hult + doc > Od Attorneys tomelaigest 
Neab isthe Moon: °° Rapids Irrigation: District. 


Filed July 11, 1947. [1212] 
tee SE 


[Title of District Court and Cause. ] 


"| CROSS APPELLANT’S STATEMENT 
ion OF POINTS ON APPEAL 


1. The district court erred in ruling that the 
value of the ‘defendant district’s so-called irrigation 
properties: ‘would be determined by the jury only 
for limited, ISETICESE, excluding a deficiency award 
for said irrigation properties. 

2. The district court erred in refusing to admit 
evidence ‘and in rejecting the offer of proof, offered 
in:the absence of the jury as bearing on legal issues 
before the court, that the United States in condem- 
nation awards and settlements paid only $630,960.80 
for all of the privately owned lands and improve- 
ments within the bouridaries of the defendant dis- 
trict. 
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3. The district court erred in refusing to in- 
struct the jury to return a verdict in the amount of 
the value of all of the property of the defendant 
district taken by the petitioner. 

4. The district court erred in instructing the 
jury to value the defendant district’s properties 
separately and to return a verdict in the sum of the 
value of only the so-called non-irrigation properties. 

5. The district court erred in ordering that the 
petitioner, for the taking of defendant district’s 
irrigation properties, the value of which the jury 
determined to be $365,845.00 as of April 1, 1948, 
shall pay no sum other than the $170,500.00 de- 
posited as estimated just compensation for all of the 
property of defendant district. 

6. The district court erred in refusing to enter 
a defficiency judgment for defendant in the sum 
of $668,701.00. 

/s/ CHARLES L. POWELL, 
MOULTON & POWELL, 
Kennewick, Washington. 


/s/ J. K. CHEADLE, | 
Attorneys for Cross Appellant Priest Rapids Ir- 
rigation District. 


[Endorsed]: Filed July 14, 1947. [1214] © 
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APPELLEE AND CROSS APPELLANT’S 
DESIGNATION OF RECORD 


The Priest Rapids Irrigation District, appellee 
and cross-appellant in the above-entitled cause, 
designates the following for inclusion in the record 
on appeal:. 

Copy of letter of Secretary of War, dated Febru- 
ary 18,'1943, and filed in District Court in No. 128 
on February 23, 1943, authorizing and directing 
petition for condemnation. 

Affidavit supporting Motion for Right of Imme- 
diate Possession, filed February 23, 1943. 

Copy of letter of Secretary of War, dated April 
12, 1943 and filed in District Court in No. 128 on 
April 22, 1943, authorizing and directing amended 
petition for condemnation. 

Affidavit supporting Motion for Amended Order 
Granting Right of Immediate Possession, filed April 
22, 1943. 

Amended Petition for Condemnation, No. 128-43, 
as to Tracts D-250, E-286, H-297, E-325, F-365, 
G-494, P-1291, P-1331, P-1336, R-1471, R-1549, 
S-1611, S-1632, S-1647, S-1658, filed August 26, 1943. 

Transcript of Court Proceedings, October 12, 
1943, Vol. IV, p. 420, line 21 to p. 435, line 15, both 
inclusive. 

Transcript of Court Proceedings, encaptioned 
“U.S. of America v. Clements P. Alberts, et al., 
T, J. Chaleraft, et al., No. 128’-—No. 128-18—had 
in Court’s chambers on April 26, 1944. [1215] 
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Copy of letter of Secretary of War, dated May 4, 
1944 and filed in District Court in No. 128-99 on 
May 12, 1944, authorizing and directing Declaration 
of Taking No. 128-99. 

Order on Declaration of Taking, filed May 15, 
1944. 

Exhibits attached to Motion for Appointment of 
Trustee or Receiver and for Restraining Order, filed 
May 6, 1946. 

Exhibit attached to Return to Order to Show 
Cause, filed May 14, 1946. 

Transeript of Court proceedings in Nos. 128-99. 
and 128-100, being transcript of the oral opinion of 
the Court delivered on June 1, 1946 after conclusion 
of argument upon motions and demurrers beginning 
on May 15, 1946 and resumed on May 31, 1946, filed 
June 4, 1946. 

Proposed Judgment on Verdict vitagmeen ~ 
Priest Rapids Irrigation District and Refused by 
Court, filed March 7, 1947. 

Statement of points upon which defendant Priest 
Rapids Irrigation District relies. 

This designation of the contents of the record on 
appeal. 

/s/ CHARLES L. POWELL, 
MOULTON & POWELL, 
/s/ J. K. CHEADLE, 
Attorneys for Cross-Appellant Priest Rapids 
Irrigation District. 


[Endorsed]: Filed July 19, 1947. [1216] 
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AFFIDAVIT OF SERVICE 


State of Washington, 


County of Spokane—ss. 


J. K. Cheadle, being first duly sworn, on oath, 
says: That he is one of the attorneys for the de- 
fendant Priest Rapids Irrigation District, appellee 
and cross appellant in the above-entitled cause; that 
affiant served ‘‘Cross Appellant’s Statement of 
Points on Appeal’’ and ‘‘ Appellee and Cross Appel- 
lant’s Designation of Record’’, copies of which are 
attached to this affidavit, by depositing on this 19th 
day of July, 1947, a copy of each in the post office 
at Spokane, in the County of Spokane, State of 
Washington, with postage fully prepaid, directed 
to Mr. Bernard H. Ramsey, Special Assistant to the 
Attorney General, Miller Building, Yakima, Wash- 
ington. 

/s/ J. K. CHEADLE. 

Subscribed and sworn to before me this 19th day 

of July, 1947. 


[Seal] /s/ JANE A. THOMPSON, 
Notary Public in and for the State of Washington, 
residing at Spokane. 


[Endorsed]: Filed July 19, 1947. [1217] 
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United States of America, 
HKastern District of Washington—ss. 
CERTIFICATE OF CLERK 

I, A. A. LaFramboise, Clerk of the United States 
District Court for the Eastern District of Washing- 
ton, do hereby certify the foregoing typewritten 
pages in three (8) volumes, numbered 1 to 1218, in- 
clusive, to be a full, true and correct copy of so 
much of the record, papers and proceedings in the 
above entitled cause as are necessary to the hearing 
of the appeal therein as called for by the designa- 
tion of record on appeal filed by counsel for the Ap- 
pellant and Cross-Appellee, and by the designation 
of record on appeal filed by counsel for the Appellee 
and Cross-Appellant, as the same remains on file 
and of record in my office, and that the same con- 
stitutes the record on appeal of the Appellant and 
Cross-Appellee, United States of America, and of 
the Appellee and Cross-Appellant, Priest Rapids 
Irrigation District, from the Judgment on the Ver- 
dict of the District Court of the United States for 
the Eastern District of Washington, to the United 
States Circuit of Appeals for the Ninth Circuit. 

IT Further Certify that the fees of the Clerk of 
this Court for preparing and certifying that por- 
tion of the foregoing typewritten record as called 
for in the designation of record on appeal of the 
Appellee and Cross-Appellant, Priest Rapids Irri- 
gation District, amount to $13.10, and the same has 
been paid in full by Mr. J. K. Cheadle, of attorneys 
for said Appellee and Cross-Appellant. 
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In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
Yakima, Washington, in said district, this 7th day 
of August, 1947. 

[Seal] A. A. LaFRAMBOISE, 

Clerk of the United States 
District Court. 
By /s/ THOMAS GRANGER, 
Deputy. 


os 


[Endorsed]: No. 11704. United States Circuit 
Court of Appeals for the Ninth Circuit. United 
States of America, Appellant, vs. Priest Rapids 
Irrigation District, a public corporation, Appellee. 
Priest Rapids Irrigation District, a public corpora- 
tion, Appellant, vs. United States of America, Ap- 
pellee. Transcript of Record. In Three Volumes. 
pellee. Transcript of Record. Upon appeal from the 
District Court of the United States for the Hastern 
District of Washington, Southern Division. 


Filed August 11, 1947. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Cireuit Court of 
Appeals for the Ninth District 


No. 11704 


UNITED STATES OF AMERICA, 


Appellant. 
VS. 
PRIEST RAPIDS IRRIGATION DISTRICT, 
Appellee. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF PORTIONS OF RECORD TO BE 
PRINTED 


| The United States of America, appellant in the 

- above-entitled case, adopts the statement of points 

: filed in the district court as the statement of points 
to be relied upon in this Court and desires that the 

_ whole of the record as filed and certified be printed 
in its entirety. 


Respectfully submitted, 
/s/ J. EDWARD WILLIAMS, 


Acting Assistant Attorney 
General. 


/s/ JOHN F. COTTER, 
Attorney, Department of 
Justice, Washington, D. C. 


[Endorsed]: Filed August 23, 1947. 
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CROSS APPELLANT’S STATEMENT 
OF POINTS 


The Priest Rapids Irrigation District, cross ap- 
pellant in the above entitled case, adopts the state- 
ment of points filed in the District Court as the state- 
ment of points to be relied upon in this Court. 


Respectfully submitted, 


/s/ J. K. CHEADLE, 
MOULTON & POWELL and 
’ J. K. CHEADLE. 


[Endorsed]: Filed August 28, 1947. 


